
Overview
The Commodity Futures Trading Commission (CFTC or Commission) initiated its highly
anticipated event contracts rulemaking process, voting 3-2 along party lines to approve a
notice of proposed rulemaking that would revamp the agency’s event contract review

process.1 The proposal (Event Contract Proposal or Proposal) would prohibit an event
contract “involving” certain activities from being listed on a derivatives exchange. Categories of
contracts found to involve those activities – such as broadly-defined “gaming” contracts –
would be deemed “contrary to the public interest” and prohibited from trading (or clearing) on a
CFTC-registered derivatives exchange (or clearing organization). If adopted, the Proposal
would arguably deter and prevent a broad swath of event contracts from trading in U.S.
markets. Current exchange registrants and market participants, and platforms or markets
offering event contracts, should strongly consider submitting a comment letter by the July 9
deadline.
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Event contracts are binary options that conclude with a pre-determined payout based on the
outcome of an underlying occurrence of an event.  The contracts become subject to an
additional Commission review process (i.e., separate from the DCM Core Principles and other
requirements) if they involve an enumerated activity set out in the Commodity Exchange Act
(CEA) and CFTC regulation. Exchanges are prohibited from listing these contracts where the

Commission determines it is “contrary to the public interest.”2 The Proposal would alter this
approach. If adopted, all event contracts involving an Enumerated Activity would be codified as
“contrary to the public interest” and prohibited from being listed (or cleared).

Notably, the Commission has expressed that the change in review process should “reduce the
likelihood that contract filings that raise potential public interest concerns are submitted to the

Commission.”3 Emphasis added  But by discouraging registrants from proposing or listing
event contracts with “potential” public interest concerns (as opposed to the statutory standard

of being determined or found “contrary to the public interest”),4 the Commission has
introduced additional regulatory risk into self-certifying such a contract and furthered its
“chilling effect” on the market.  

In practice, pre-determining that all contracts involving Enumerated Activities (with an arguably
broader scope due to the breadth of the proposed “gaming” definition) are contrary to the
public interest, regardless of their economic purpose or pricing utility, introduces additional
uncertainty for CFTC-registered and aspiring exchanges in the event contract markets space,
as well as unregistered platforms (like sportsbooks), currently authorized and operating
gaming markets under state law. 

The Proposal follows a flurry of legal and regulatory activity impacting the event contract
market. The Proposal also comes in response to a “significant increase” in the number of
event contracts listed by CFTC-registered exchanges, as well as applications for listing event

contracts for trading by both current and prospective exchanges.5 In response, the CFTC
expressly acknowledges its intent in the Proposal: to reduce the amount of internal resources

devoted to the review of event contracts.6

CFTC Oversight of Event Contracts.

The CEA does not define event contracts. However, event contracts are generally understood
to produce a binary payoff structure based upon the “occurrence, extent of an occurrence, or

contingency” that underlies the contract.7 The CEA grants the CFTC the authority to prohibit a
registered entity – including a designated contract market (DCM), derivatives clearing
organization (DCO), and swap execution facility (SEF) (each a Registered Entity) – from listing
or clearing certain types of event contracts if determined to be “contrary to the public

interest.”8 The types of event contracts that the CFTC can prohibit involve activity set forth in
the CEA, including “activity that is unlawful under any Federal or State law; terrorism;
assassination; war; gaming; or other similar activity determined by the Commission, by rule or

regulation, to be contrary to the public interest.”9

The Commission’s event contract review authority operates in addition to existing statutory
requirements that apply to any contract a Registered Entity attempts to offer for trading (e.g.,
ensuring that a derivative contract is not readily susceptible to manipulation). When attempting
to list a contract for trading, a Registered Entity can undergo either a self-certification

process10
 that requires a compliance attestation and submission to the Commission (among

other requirements), or can opt to voluntarily seek pre-approval from the CFTC.11
 



Where the Commission determines that an event contract may involve an Enumerated Activity,

it: (1) notifies the Registered Entity it has “potentially violated” CFTC regulation;12
 and (2)

commences a 90-day review process,13
 pursuant to which it “may determine” that the contract

is “contrary to the public interest.”14
 During the review process, the listing entity is requested to

suspend the trading of the contract. Where the flagged contract is deemed “contrary to the

public interest,” the Commission has, in practice, issued an order prohibiting its listing.15

To determine whether a contract is “contrary to the public interest,” the Commission has
applied an “economic purpose test.” In the past, that test was statutorily required with respect
to all futures contracts, but was removed from the CEA by the Commodity Futures
Modernization Act of 2000 (CFMA).  The Commission re-imposed the test on Registered

Entities seeking to list event contracts by referencing the legislative history of Dodd-Frank.16

The Commission has interpreted the “restored” economic purpose test as requiring “an

evaluation of an event contract’s utility for hedging and price basing purposes.”17

In addition to applying a version of the “economic purpose test,” the CFTC has recently
considered other factors when evaluating whether a particular contract is “contrary to the

public interest.” These factors include:18

whether transactions are, as stated in the “findings” provision of the Act, “affected with a
national public interest by providing a means for managing and assuming price risks,
discovering prices, or disseminating pricing information…”

the legislative history of CEA section 5c(c)(5)(C); and

other factors the Commission determines to consider in its discretion, such as “whether a
contract may threaten the public good.”

The event contract review process has resulted in a number of determinations prohibiting

Registered Entities from listing event contracts.19
 These determinations were made with

respect to political “control” contracts that involved settlement payments based on the number
of seats held by a particular party, or the party affiliation of the Speaker of the House and

President Pro Tempore.20

In each determination, the Commission found that the underlying activity involved gaming (an
Enumerated Activity) and was contrary to the public interest.  In the Kalshi Order, the
Commission found that the contracts involved an additional Enumerated Activity: activity

unlawful under state law. The order is currently under judicial review.21 Separately, the
Commission has previously commenced review of sport betting contracts that were withdrawn

by a Registered Entity before a final determination was issued.22
  

Summarizing the Event Contract Proposal

The Proposal (1) further specifies the types of event contracts falling within the scope of CEA
Section 5c(c)(5)(C) and “contrary to the public interest”, (2) further aligns the language of
CFTC Rule 40.11 with the CEA, and (3) proposes technical amendments to CFTC regulation

to enhance clarity and organization.23 This summary focuses on event contracts that may
involve an Enumerated Activity deemed “contrary to the public interest”.



If adopted, the Event Contract Proposal would formally alter the Commission’s current review
process by broadly defining the scope of event contracts involving Enumerated Activities,
particularly “gaming,” and pre-determining any of these contracts as “contrary to the public
interest” prohibited from trading or clearing.

Contracts “Involving” An Enumerated Activity

The Event Contract Proposal reiterates the Commission’s broad interpretation of event
contracts found to “involve” an Enumerated Activity. More specifically, the Proposal finds an
event contract to “involve” an Enumerated Activity not only with respect to the contract’s
underlier, but where the contract “also involves other characteristics” merely related to an

Enumerated Activity.24
 The interpretation has previously raised concerns within the

Commission, with some Commissioner’s expressing a view that the underlying activity (such
as “political control”) must itself constitute an Enumerated Activity (such as gaming or unlawful

activity under any Federal or State law) for the Commission to prohibit a contract’s listing.25

In an effort to support its interpretation of “involve,” the Commission cites to a colloquy
regarding the then-proposed Dodd-Frank Act provision, ultimately enacted as CEA section
5c(c)(5)(C). Such colloquies are often used during debate on legislation to engage in pre-
arranged discussions between two or more Senators to elaborate on specific issues. They can
be live on the floor of the US Senate or submitted in writing into the Congressional Record as
part of the record of the debate on the particular legislation. There were numerous such
colloquies submitted at the end of the debate on passage of the House Senate Conference
Report on Dodd Frank on July 15, 2010. (5902-5930 in the Cong. Record)

One such colloquy was between two Senators (Blanche Lincoln and Diane Feinstein)
regarding event contracts, including those involving sporting events such as the Super Bowl,
the Kentucky Derby, and Masters Golf Tournament, and suggests that contracts around the

event constitute activity intended to be restricted from trading on derivatives exchanges.26 On
the basis of this language, the Commission concludes (as it did in the Kalshi Order) that an
event contract must be “considered as a whole” when determining whether it “involves” an
Enumerated Activity. It then proceeded to expand the definition of “gaming” beyond the scope
defined in the colloquy.  

Furthermore, the Proposal does not mention the next sentence from the Feinstein-Lincoln
colloquy, which provides further detail regarding factors that define “gaming” or gambling.
Specifically, Senate Agriculture Committee Chair Lincoln continued, “These types of contracts
would not serve any real commercial purpose. Rather, they would be used solely for
gambling.”

Defining “Gaming” (and Expanding its Application)

The Event Contract Proposal would codify a definition of “gaming” for the first time. In general,
the proposed definition would encompass the staking or risking of value on outcomes and
occurrences “in connection with” a game or contest. If adopted, the Proposal would extend the
reach of the Commission’s event contract review authority beyond its current interpretation of
that authority. This expansion is most notable in the sports betting context, where the
Commission’s event contract review has been limited to game outcomes and total points

accumulated.27
 The Commission aims to reduce the number of individualized-contract reviews

it must perform, but notes “there may continue to be instances” where contract-specific

reviews are appropriate to evaluate potential “gaming” contracts.28



Relying on state law gaming definitions and re-affirming previous interpretation, the Event
Contract Proposal defines gaming as “the staking or risking by any person of something of
value upon:

the outcome of a contest of others;

the outcome of a game involving skill or chance;

the performance of one or more competitors in one or more contests or games; or

any other occurrence or non-occurrence in connection with one or more contests or
games.” Emphasis added

It is difficult to reconcile the Proposal’s definition of event contracts associated with
Enumerated Activity as including contracts “in connection with” Enumerated Activity with the
CEA’s definition of event contracts associated with Enumerated Activity as including only
contracts that “involve” Enumerated Activity. Applying the former standard will likely result in
fewer event contracts being listed than suggested by the plain meaning of the statute.

Specific CFTC-provided examples of event contracts that would be considered “gaming” event

contracts include the following:29

Political event contracts, which encompass the outcome of one or more domestic or foreign
(general or primary) political contests.

Awards contests, including the Emmys, Oscars, Grammys, athletics awards contests (e.g.,
the Heisman Trophy), Nobel Prize, or Pulitzer Prize.

Professional or amateur sports games and their outcome.

Any occurrence or non-occurrence “in connection with” a contest or game, including:
the entry or withdrawal of a candidate from a political contest, or whether the candidate
polls above or below a threshold,

whether a particular individual is nominated for an award or attends an award ceremony;
and

in an athletic game, the score or individual player or team statistics at given intervals
during the game, whether a particular player will participate in a game, and whether a
particular individual will attend a game.

Other non-sporting and “games of chance”, as recognized in the federal Unlawful Internet
Gambling Enforcement Act.

Importantly, the Commission clarifies that certain event contracts may simultaneously
constitute two separate Enumerated Activities. In previous actions, the Commission has found

political control contracts to constitute both “gaming” and “unlawful state activity.”30 Applying

this interpretation to sports betting contracts, the Commission concludes31
 that the contracts

may still constitute “gaming” (and thus be ineligible for trading on a registered exchange) even

if lawfully offered in states that do not prohibit the activity.32

Considerations for non-Gaming Enumerated Activities

The Event Contract Proposal finds that political event contracts, including the staking of value
in contracts based upon the outcome of contests between electoral candidates, constitute

illegal conduct (i.e., “wagering on elections”) in many states.33
 Referring to the Kalshi Order,

the Commission expressed its intention to interpret Congressional “control” contracts (that is,
contracts based on which political party is in control of a legislative chamber following an



election) as constituting unlawful activity under state laws, given that the outcome of contests
between individual electoral candidates was “an essential feature or consequence” of the

contracts.34
 The Event Contract Proposal also notes that many state codes include laws that

are archaic and not enforced, but does not list examples.

The Commission declined to provide definitions for the following Enumerated Activities: war,
assassination, and terrorism. However, the Commission states that cyberattacks and other
acts of cyberterrorism would “constitute terrorism and in some cases war,” and likely involve

“unlawful activity under state or federal law.”35

Public Interest Factors

Limiting the “two-step” approach. In a procedural change, the CFTC’s two-step approach to
event contract review – first, determining whether the contract “may” involve an Enumerated
Activity, and, second, subsequently determining whether it is “contrary to the public interest” –
would be discarded in favor of an approach that presumes an event contract involving an
Enumerated Activity is contrary to the public interest. Categorical determinations as to whether
an Enumerated Activity is “contrary to the public interest” would be codified. The Commission
claims that making this change would “allow for more efficient use of Commission and staff
resources by reducing the need to conduct individualized event contract reviews pursuant to §

40.11(c).”36

Where the Commission does determine to undertake a review of a contract, it would generally
focus on whether the contract involves an Enumerated Activity.  However, for event contracts
that are “similar to” an Enumerated Activity, the Commission would publish guidance in the
form of “an Appendix E to Part 40.” The Appendix would list factors the Commission may
consider when determining whether such event contracts are contrary to the public interest, in

addition to other factors deemed appropriate in light of individual facts and circumstances.37

During the event contract open meeting on May 10, Commissioner Johnson – a Democrat
who voted in support of the Event Contract Proposal – suggested the Commission may wish to
consider hosting a Roundtable to further vet the proposal and gather information on event

contracts.38 This could be significant.  Among other things, this process could result in a
broader array of event contracts being categorically deemed contrary to the public interest and
inappropriate for trading on CFTC-regulated exchanges.

Relevant Factors Used to Determine Activity “Contrary to the Public Interest”. The Commission
has statutory authority to determine whether a contract found to involve “Enumerated Activity”

is contrary to the public interest. The Event Contract Proposal sets out several factors to be
used in making such a determination, which will predominantly focus on a contract’s “hedging
and price-basing utility.” Acknowledging the limited legislative history of the event contract
review process, the Commission relies upon the colloquy to find that the “hedging and price-
basing utility” of a contract should be considered as relevant factors in determining the public
interest. 

Prior to 2000, the CFTC interpreted contract market listing and the public interest standard to
include an “economic purpose” test, which centered on whether a particular contract is or
would be used for “hedging and/or pricing basing on more than an occasional basis.” That
provision was removed by Congress with the passage of the CFMA in 2000, and there is no
longer a statutory requirement that contracts meet a hedging or price basing standard to trade
on a Registered Exchange. 



The Commission could have alternatively interpreted the test’s removal as establishing an

intentional omission of its application by Congress.39 But it decided to conclude without
support that the CFTC should consider “the extent to which a proposed derivative contract
would be used predominantly by speculators or participants not having a commercial or
hedging interest.” Emphasis added. Comparing the colloquy with the pre-2000 economic
purpose test, the Event Contract Proposal concludes that the adoption of the former’s more

rigorous hedging standard is appropriate.40
 

In assessing the hedging or commercial interest in trading an event contract involving an
Enumerated Activity, the Commission:

Finds that such contracts are “likely to be traded predominantly to enable gambling.”

Finds that such contracts usually lack an underlying cash market with bona fide economic
transactions, increasing the risk of manipulative activity.

Acknowledges that the trading in a gaming contract may have “more direct and more
predictable economic consequences,” but believes this is a small component of the
“broader universe of market participants…”

Expresses a view that retail market participants are most likely to trade for entertainment
purposes only.

Other relevant factors include:

National security and the public good.

The extent to which a contract brings the CFTC into “areas outside of its primary regulatory
remit.”

Whether characteristics of a contract increase the risk of manipulative activity relating to the
trading or pricing of the contract.

Whether the contract could result in participants profiting from harm to any person(s).

Finally, when reviewing an event contract that is “similar to” an Enumerated Activity, the
Commission intends to include an Appendix that will provide similar factor-based guidance to

determine whether the contract is contrary to the public interest.41

Contracts Outside the Scope of Enumerated Activities

The Event Contract Proposal provides that the following event contracts based on a “change
in the price, rate, value or levels” would “generally fall outside the scope” of the Commission’s
authority to prohibit the trading of the contracts:

Economic indicators, including the CPI and other price indices; the U.S. trade deficit with
another country; measures related to GDP, jobless claims, or the unemployment rate; and
U.S. new home sales;

Financial indicators, including the federal funds rate; total U.S. credit card debt; fixed-rate
mortgage averages (e.g., the 30-year fixed-rate mortgage interest rate); and end of day,
week, or month values for broad-based stock indexes; and

Foreign exchange rates or currencies



The limited contracts listed for exclusion from 40.11 review would not address a number of
different event contract types recently or currently being considered by the

Commission.42Some of these excluded contracts, such as foreign exchange option contracts,
are long believed to fall outside the scope of CFTC Rule 40.11. Observing the limited nature of
the carve-out, Commissioner Pham stated that she “finds it stunning that the outer bounds
provided” are of such a limited scope in light of the “volume of new contracts” motivating the

rulemaking.43 

Assessing the Event Contract Proposal’s Impact on Existing Markets

If adopted, the Event Contract Proposal would overhaul the Commission’s event contract
review process and broaden the scope of “gaming” contracts. By pre-determining event
contracts involving Enumerated Activities as “contrary to the public interest,” a Registered
Entity is deterred from listing the event contract via self-certification process or from seeking

regulatory approval altogether.44
 And the scope of event contracts impacted by the Proposal

will not be fully understood by a mere reading of the regulation, which the Commission
acknowledged by stating its intent to discourage the listing of contracts with the mere potential

to be contrary to the public interest.45 

Together, the proposed actions aim to satisfy the Commission’s objective of largely removing
itself as the market’s regulator. As the agency states in the Proposal, “the Commission is not a

gaming regulator.”46

Current Trading or Clearing Activities

The Proposal does not discuss how current event contracts listed for trading or clearing by a
Registered Entity would be impacted if the rulemaking is finalized as proposed.  Contracts
previously listed or cleared by a Registered Entity that would presumably fall under a
prohibited “Enumerated Activity” include those “based on the occurrence or non-occurrence

of…Oscar award winners” and others.47
 As noted by Commissioner Mersinger, the “incredibly

far-reaching formulation” would cover attendance at sporting events, as well as contracts

involving whether a particular nation will host the World Cup.48
 

Separately, non-registered platforms should take note of previous enforcement actions by the
CFTC and the Proposal’s Enumerated Activities definitions and guidance. The Commission
previously fined an unregistered platform offering binary option event contracts involving
Enumerated Activities for failing to register as an exchange and offering illegal, off-exchange

futures contracts.49 When coupled with the breadth of the Proposal’s “gaming” definition,
which would prohibit the listing of event contracts based on game (e.g., sporting event)
outcomes, and the staking of value on an occurrence made “in connection with” the sporting
event, the Commission’s actions could subject existing lawful state contracts to federal
jurisdiction (and prohibition).

As noted in Commissioner Pham’s dissent to the Proposal, “when the act of entering into a
derivatives contract that meets the Proposal’s overbroad definition of gaming, drawn from
dozens of State laws, is now gaming under the Commission’s jurisdiction, we begin

encroaching on State gaming oversight.”50
 As the Event Contract Proposal suggests a goal of

achieving “comity with states,” the CFTC should limit the impact of the rulemaking on existing
sports betting platforms and others currently lawfully licensed by or with state authorities to
offer similar contracts. 



Finally, in the limited circumstances in which the Commission would assess whether a contract
is “contrary to the public interest,” the Proposal would apply the more rigorous hedging
standard the agency derives from Congressional colloquy. But there is a large body of
academic research comparing the predictive nature of event contract markets and other
sources of information or data about the outcome of events (e.g. public opinion polling), finding
that the market-based price discovery of event contract markets is more predictive than other
more sources of data, such as public opinion polling.  It is that market-based pricing that a
business or company can use to manage its risks to the outcome of such events. The fact that
such trading activity is generated between primarily retail speculators, as opposed to trading
by institutional producers or other traditional “end users,” does not diminish the value of the

market-produced pricing/hedging data, so long as those markets are properly regulated.51

When will the Event Contract Proposal be finalized?

While the substance of the Event Contract Proposal is noteworthy, the timing of its release
should be closely considered. With the Event Contract Proposal approved along party lines,
the Chair’s office is motivated to make progress on an event contracts rulemaking.  Finalizing
the rulemaking prior to the 2024 Election may be difficult for the Commission to achieve,

although not an impossibility.52
 

With a comment deadline of July 9, the Commission will need to move quickly to produce a
final rule prior to November’s general election. The Congressional Review Act (and the threat
of its use in overturning any finalized regulation) will also create added pressure on the

Commission to adopt a finalized rule even sooner.53 To finalize within this timeframe, two
Commissioners, in addition to the Chair, will need to be united in moving forward with the
rulemaking – a process that may entail holding a public roundtable to further vet the proposal
and gather information on event contracts. At the Commission’s May 10 open meeting, Chair
Behnam was joined by his two Democratic Commissioners in formally proposing this event

contract rulemaking by a 3-2 vote.54

Annex:  Event Contract Reviews (CFTC Rule 40.11)55
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