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The Institute of International Bankers (“1IB”) amgmiates the opportunity to comment on
the joint notice of proposed rulemakirthat proposes amendments to the regulatiomslementing
Section 619 of the Dodd-Frank Wall Street Reform @onsumer Protection Act (“Dodd-FranI?"),
commonly known as the “Volcker Rule”. The IIB repents internationally headquartered financial
institutions from over 35 countries around the watbing business in the United States. The IIB’s
members consist principally of international battlest operate branches and agencies, bank subsgiari
and broker-dealer subsidiaries in the United Steternational banks”).

The central concern of international banks regarding the 2013 Rule and the
Proposal isthe need to fully implement limits on the extraterritorial application of the Volcker
Rule, so that it focuses on risksto the U.S. financial system and U.S. banking entities. Historically,

! 83 Fed. Reg. 33,432 (July 17, 2018). In thietetve refer to the Board of Governors of the Fade
Reserve System (“Federal Reserve”), the Officeahftroller of the Currency (*OCC”), the Federal
Deposit Insurance Corporation (“EDIC”), the Sedastand Exchange Commission (*SEC”), and the
Commodity Futures Trading Commission (the “CFTQ3)ectively as the “Agencies”, and to the text of
the proposed rules as the “Proposal”.

2 See Prohibitions and Restrictions on Proprietaagding and Certain Interests in, and Relationshiis,
Hedge Funds and Private Equity Funds, 79 Fed. 5886 (Jan. 31, 2014) (setting forth the “2013 Rule
Preamble” and the text of the “2013 Rule”).

s Codified as Section 13 of the Bank Holding CompaAat of 1956 (the “BHCA"), 12 U.S.C. § 1851.

The Institute’s mission is to help resolve the many special legislative, regulatory
and tax issues confronting internationally headquartered financial institutions
that engage in banking, securities and/or insurance activities in the United States.
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the Federal Reserve’s implementation of the BH®@&luding Section 4(c)(9) of the BHCA, has limited
the impact of U.S. banking laws outside the Uni¢ates. Very broad exemptions for non-U.S. agtivit
appropriately limit the application of U.S. lawitdernational bank$. These limits reflect longstanding
principles of international bank supervision thegyent unwarranted extraterritorial application o§.
banking laws and accord appropriate deferencentelmuntry bank supervision. These limits also
reflect longstanding principles that have attradtedign capital to U.S. markets, contributing tifbthe
depth and breadth of domestic capital markets addaing transaction costs for market participants.

The 2013 Rule, as implemented by the Agenciesjexpglobally to the affiliates and
subsidiaries of international banks with U.S. ofierss (with some limited exceptions), whether ot no
those affiliates are substantially involved in aitigs in the United States or pose risks to th®.U.
financial system. Over 130 international banksehiaad to apply the 2013 Rule to thousands of estiti
globally. However, just as application of otheoysions of the BHCA is limited by carve-outs faym
U.S. activities, Congress deliberately soughtrutlthe extraterritorial effects of the Volcker Ry
excluding proprietary trading and covered fundwtitis conducted solely outside of the United State
These exemptions were designed to prevent the ¥oRkle from inappropriately interfering with
international banks’ non-U.S. activitiésThe territorial limits on the Volcker Rule’s pribitions are

For example, BHCA regulations have long permitjadlifying international banks to “engage in aitittg

of any kind outside the United States”, “engagedlly in activities in the United States that areidental

to its activities outside the United States” anaificor control voting shares of any company thatois
engaged, directly or indirectly, in any activitieghe United States, other than those that aiidental to

the international or foreign business of such camgpavithout being subject to the restrictions ofth

BHCA (the “BHCA Offshore Authorities”). See 12 CRE Part 211, Subpart B, and in particular 12 C.F.R
8§88 211.23(f)(1)-(3).

5 Ci. Christopher Giancarlo, Chairman, CFTC, CrBesder Swaps Regulation Version 2.0: A Risk-Based
Approach with Deference to Comparable Non-U.S. Remun (Oct. 1, 2018) (“CETC Cross-Border White
Paper”) at 42 (“Regulatory and supervisory defeeds@ key principle of a cross-border approach tha
fosters economic growth and resilience without gdjzing particular laws and practices that undaerpi
domestic . . . markets . . . .”) and at 20 (“[Bdaaxtraterritorial application . . . is simply mstainable
and may signal to non-U.S. regulators that [U.8nages do] not respect their rightful sovereignigro
entities established and operating in their judgdns.”); Christopher Giancarlo, Chairman, CFTC,
Remarks at the ISDA Industry and Regulators Forsimgapore (Sept. 12, 2018) (“If extraterritorialisy
pushed forward, it has the potential to fragmentkets, decrease resilience, and increase cossdl for
market participants.”); Christopher Giancarlo, Chein, CFTC, Remarks at the Eurofi Financial Forum,
Vienna, Austria (Sept. 6, 2018) (*Giancarlo VieriR@marks”) (noting that “regulatory and supervisory
deference is the best way to ensure harmony betweggiatory regimes”).

6 See BHCA 88 13(d)(1)(H) (as implemented in Sectio .6(e) of the 2013 Rule (the “trading outskue t
U.S.” ("TOTUS") exemption)) and 13(d)(1)(I) (as ikemented in Section ___ .13(b) of the 2013 Rule (the
“solely outside the U.S.” ("SOTUS”) exemption)).

7 See, e.g., 156 Cong. Rec. S5897 (daily ed. JylpQ10) (statement of Sen. Merkley) (“[The Volcker
Rule] recognize[s] rules of international regulgtoomity by permitting foreign banks, regulated and
backed by foreign taxpayers, in the course of dpgyautside of the United States to engage irviiets
permitted under relevant foreign law.”); Letterrfrcsens. Jeff Merkley and Carl Levin (Feb. 13, 2Git2)
43 (“[T]he purpose of [BHCA Section 13(d)(1)(l)] s advance international comity and allow foreign
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premised in part on the understanding that thel@h-activities of international banks do not bénef
from FDIC insurance, do not pose a risk to U.Sardirial stability and do not create a risk of
U.S.-taxpayer funded bailouts.

This principle informs many of the specific comnseahd suggestions we make in this

letter, and we urge the Agencies to implement gmte territorial limits for the Volcker Rule caweg,
among other things, the following fundamental eletse

Adopting the proposed changes to the TOTUS exemptvbich appropriately make the
exemption available to most trading by non-U.S kioagnentities where the risk resides
outside the United States;

Reversing the expansion of the CEQO attestationirepent, which would apply to
dozens of international banks that had not prelydosen subject to the requirement;

More generally, applying compliance program thrédhbased on U.S., not global
assets, so that international banks with limite8.lperations benefit from the same
exemptions or presumptions of compliance as USituions whose activities do not
pose risks to the U.S. financial system;

Limiting the rule’s compliance program obligationsgluding the scope of reporting
requirements, to the U.S. operations of an int@énat bank;

Excluding controlled foreign excluded funds frone tfefinition of “banking entity”;

Adopting a simplified definition of “foreign publituind” focused on its regulatory status
under foreign law as a fund qualified for saledtail investors, explicitly including
foreign exchange-listed funds, and thus avoidirgabmplexity and unwarranted
compliance costs associated with sponsoring ostingin these non-U.S. funds under
the 2013 Rule;

Adopting the proposed changes to the SOTUS exemptioluding the modifications
codifying the Agencies’ guidance in FAQ 13, whigépeopriately confirms the
permissibility of non-U.S. fund investments by miztional banks where the risk resides
outside the United States;

firms to engage in activities permitted under fgrelaws, while reducing risk in U.S. banks and @cthg
U.S. financial stability.”).

8 See Financial Stability Oversight Council, St&diRecommendations on Prohibitions on Proprietary
Trading & Certain Relationships with Hedge FundBvate Equity Funds (2011) (the “ESOC Volcker
Study”) at 46 (“[B]ecause of U.S. extra-territoniabulatory constraints, the statute does noticestr
proprietary trading conducted by non-U.S. entitietside the United States. These entities areligible
for discount window loans or federal depositorg]énsurance.”).
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. Limiting the application of the “Super 23A” prohilain to U.S. banking entities,
consistent with Section 23A of the Federal Reséateand Regulation W; and

. Excluding completely certain non-U.S. affiliatesanf international bank from the
Volcker Rule.

All of these changes would implement an appropriatder’s edge” limit and focus the
rule’s prohibitions and compliance efforts on tlsks in the United States that the statute wasited to
address. We applaud the Agencies for the “fifsiréf’ in the Proposal towards simplifying and
rationalizing the Volcker Rule. Our key recommeliimtas are summarized below.

° Randal K. Quarles, Vice Chairman for Supervisiederal Reserve, Opening Statement on the Volcker
Rule Proposal (May 30, 2018).
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Summary of Key Recommendations

The Volcker Rule’s extraterritorial reach shouldapgpropriately limited, and the Volcker
Rule’s restrictions and compliance obligations stiatiop at the “water’s edge”, as Congress
intended.

In relation to the proprietary trading provisiotise Agencies should:
a. Adopt the changes to the TOTUS exemption as prapose
b.  With respect to the definitions of proprietary iragland trading account:

i.  Abandon the proposal to introduce an accountingrés the trading account
definition.

. Expand the exclusion for liquidity management by:

1. Adopting the proposed expansion to include foregchange forwards,
foreign exchange swaps and physically-settled ecosency swaps.

2.  Expanding eligible instruments to include intemedée swaps, non-
deliverable foreign exchange forwards and othexrfomal instruments
convenient and useful for liquidity management.

3. Removing the more onerous conditions for compliamiti the liquidity
management exclusion.

iii. Provide a categorical, principles-based exclugioh subject to the conditions
of the liquidity management exclusion, for liquyditreasury, funding, asset-
liability management (“ALM™) and similar functions.

1.  One effective way to accomplish this exclusion wddoé to clarify that
activities and business units subject to bankingklregulatory capital
treatment are categorically permissible and shoatdbe deemed
proprietary trading.

2. Nevertheless, also provide flexibility for foreiganking entities to
exclude trading book positions from the tradingoact definition by
demonstrating that the position was not acquirediort-term purposes
or otherwise should not be treated as a tradinguat@osition.

c.  Affirm that transactions between affiliate desks generally not covered by the
Volcker Rule, provided that each desk engagesanrdnsaction consistent with its
own Volcker Rule exemption, mandates and risk 8miBanking entities should
have the flexibility to take reasonable approad¢bhdsades between affiliated desks,
including, among others, by (i) taking an entempugde view of risk management
transactions, (ii) treating affiliated desks oritees as customers, (iii) having desks
act independently within their own mandates andgtdingiv) “looking through”
affiliated business units to the ultimate custonmrés) allowing customer-facing
intermediary desks that back-to-back transacti@msmimplement separate policies,
procedures or permission, as circumstances waaraghsubject to appropriate
policies, procedures and controls.
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Clarify that back-to-back matching derivatives maly on the riskless principal
exemption.

Exempt loan-related swaps and any related hedgangdction entered into as a
customer-facilitation transaction.

Expand the regulatory exemption for trading in nb&- government securities into a
blanket exemption for all sovereign debt tradiraf tilso includes trading of
derivatives on all sovereign securities.

Abandon the proposal to require contemporaneoustieg of risk limit breaches
and increases under the market-making and undaergvakemptions, particularly
from the non-U.S. trading desks of internationaiksa

3. Inrelation to the covered funds provisions, theeAges should:

a.

Categorically exclude controlled foreign funds offé solely outside the United
States from the definition of banking entity, jastcovered funds are excluded.

i.  If a clean exclusion is not adopted, at minimumREbesign Fund Guidance (as
defined in Section IIl.A below) relief for “qualifiyg foreign excluded funds”
should be made permanent.

. Confirm that a banking entity may “opt in” to thevered fund regime and
elect to treat a foreign excluded fund as a SOTkSnpt covered fund as a
useful supplemental approach to avoiding the unded application of the
Volcker Rule to foreign excluded funds.

Clarify that the Super 23A prohibition is subjeatthe same territorial limits as
Section 23A itself and does not reach transacti@tieween a non-U.S. affiliate of an
international bank and non-U.S. covered fundsuiticlg foreign excluded funds that
have opted into covered fund status, where theresikles outside the United States.

Adopt the proposed changes to the SOTUS exemplimimating the restriction on
obtaining financing for the purchase of coveredifunterests from U.S. branches
and affiliates and codifying the guidance in FAQ 13

Revise the foreign public fund exclusion to focustloe qualification of the fund for
sale to retail investors in a jurisdiction wheresitlistributed and that subjects the
fund to substantive regulation designed to pratetetil investors, rather than
imposing specific conduct requirements based omitwener of the fund’s primary
offering. Provide for listing on an exchange agfiernative means to demonstrate
compliance with the exclusion.

4. Inrelation to the compliance provisions, the Adesshould:

a.

Avoid expanding the CEO attestation requiremeratpply to a broader set of
international banks than are currently subjech&requirement.

Calculate “limited” trading assets and liabilities international banks based on the
trading assets and liabilities of their U.S. opers, not their worldwide trading
assets and liabilities.
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Do not lower the trading assets and liabilitiegsimold requiring a CEO attestation
from $10 billion to $1 billion.

Clarify that the Volcker Rule’s compliance programd reporting obligations stop at
the “water’s edge,” and apply only to the U.S. @piens of international banks.

Disaggregate separate and independent corporatpgyvathin a global financial
services conglomerate for analysis of banking estatus, Volcker Rule compliance
program obligations and trading asset and liabdélculation purposes.

Abandon the Proposal’s approach to metrics anchesder the scope, frequency and
utility of metrics reporting with the goal of redng compliance burden, inefficiency
and complexity.

Reformulate the “presumptions of compliance” agffirlines that conclusively
establish compliance for past activities; institateonsistent rebuttal process across
all presumptions, including a process for hearing) @appeal; and clarify that any
withdrawal of the availability of a presumption &pp only on a going-forward
basis, with appropriate time allowed for remediaiio implementation of the new
requirements.

Develop more efficient procedures for interagenagrdination.

Provide a flexible period for conformance with fir@l rule commensurate with the
extent and nature of its changes.

Exempt certain affiliates and desks from the VoldRele based on the nature of the affiliate’'s

relationship to the foreign bank and/or the lacky risk to U.S. financial stability:

a.

Exempt international banks with limited assetsrading operations in the United
States.

Exclude 2(h)(2) companies from the definition ohkiag entity.

Exclude the non-consolidated, minority-owned andraponally non-controlled non-
U.S. investee companies of an international bamk fthe definition of “banking
entity” unless they themselves have Volcker Rulggiring banking operations
within the United States.
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l. Introduction

We appreciate the Agencies’ efforts in the Proptsalmplify and reduce the burdens of
compliance with the Volcker Rule. We have longdatd the Volcker Rule to be fundamentally flawed
in light of its undue complexity, questionable pglbasis and many unintended consequeticg&he
ongoing costs of compliance associated with th&Zdle have proven detrimental to the functionihg o
the U.S. and global markets, as liquidity, cadidaimation and clients suffét. Many senior regulators
have acknowledged that the Volcker Rule’'s compjetiés imposed excessive costs—on the industry,
markets and Agency resources—relative to its piatleshfety and soundness benefits and have
questioned its practical utilit}f. Concerns about risks from proprietary trading fumdi activities would
be more effectively and precisely addressed witlerotools, including, in particular, bank capital
requirements and supervisory oversight of bankmakagement systems.

Major revisions to the 2013 Rule are necessaryitigae the adverse effects and
unintended consequences it has created. A comBieleerevision would provide an opportunity to
further the principles of efficiency, transparer@ayd simplicity of regulation articulated by Federal
Reserve Vice Chairman Quarles at the beginninpisfytear’® as well as the “core principles” articulated

10 See 1B, Letter to the Office of the Comptroltdrithe Currency (Sept. 21, 2017) (“IIB OCC
Recommendations”); 1IB, U.S. Supervision and Retjphaof International Banks: Recommendations for
the Report of the Treasury Secretary (2017); 1B Sacurities Industry and Financial Markets Assoma
(“SIEMA"), Letter to Scott G. Alvarez, General Cael, Federal Reserve (July 1, 2015); 1IB-SIFMA
Letter and Outline to the Volcker Rule Working GpaiMay 20, 2015); IIB Letter to Scott Alvarez
(Sept. 12, 2014) (the “lIIB 2014 Letter”); 1B, Conemt Letter to the Agencies (Feb. 13, 2012) (“lIBL.20
Comment Letter”); IIB, Letter to the U.S. Treasigpartment and the Agencies (May 9, 2011); 1B,
Letter to the Financial Stability Oversight Cour(®ilov. 2010).

u See, e.g., Jack Bao, Maureen O’Hara and Alex Zhba Volcker Rule and Market-Making in Times of
Stress, (Federal Reserve Board Finance and Ecoad@rgcussion Series No. 2016-102, Sept. 2016)
(indicating a decrease in liquidity in certain met.

12 See, e.g., Randal K. Quarles, Vice Chairman tge8vision, Federal Reserve, Testimony before thgskl
Committee on Financial Services (Apr. 17, 2018Duérles Testimony”) (“[T]he [Volcker Rule’s]
implementing regulation is exceedingly complexRgndal K. Quarles, Vice Chairman for Supervision,
Federal Reserve, The Federal Reserve’'s Regulamgenda for Foreign Banking Organizations: What Lies
Ahead for Enhanced Prudential Standards and thek¥oRule (Mar. 5, 2018) (“[B]anks spend far too
much time and energy contemplating whether pagidnnsactions or positions are consistent wigh th
Volcker Rule.”); Jerome H. Powell, Governor (nowaiman), Federal Reserve, Testimony before the
Senate Committee on Banking, Housing and Urbaniiaffdune 22, 2017) (“In our view, there is room fo
eliminating or relaxing aspects of the implementiagulation that do not directly bear on the Volcke
Rule’s main policy goals.”); William C. Dudley, Rident and Chief Executive Officer of the Federal
Reserve Bank of New York, Remarks at the Princ€loip of New York, New York City, Principles of
Financial Regulatory Reform (Apr. 7, 2017); DardelTarullo, Governor, Federal Reserve, Departing
Thoughts (Apr. 4, 2017) (“Tarullo Departing Thousgjht(noting that “an inquiry into the intent of the
bankers making trades to determine . . . whetleetrtides were legitimate market making” has become
“time-consuming”, “unsuccessful” and that the Agessmeed to “try something else”).

3 Randal K. Quarles, Vice Chairman for Supervisiederal Reserve, Early Observations on Improvwieg t
Effectiveness of Post-Crisis Regulation (Jan. 04,8 (“Quarles Early Observations”).

10
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in Executive Order 1377%2,including enhancing regulatory efficiency, maksupervisory resources
available for other, more important prudential gaahd addressing a key source of arbitrary regylato
discretion. Tailoring the rule to focus more efieely on the statute’s underlying policy goals wbu
also enhance U.S. financial markets’ ability toldwealth for American citizens. We support the
Agencies’ goal of simplifying and streamlining tifelcker Rule consistent with its statutory mandate.

Some elements of the Proposal, if adopted as pedpeguld provide important
improvements to provisions of the 2013 Rule thdtrait effectively implement the statute’s intefior
example, the revisions to the exemption for intBomal banks trading outside of the United Statesta
the exemptions permitting market-making and undéngrin covered fund interests will help mitigate
some significant adverse effects of the 2013 Riilee proposed simplification of compliance program
obligations is also very welcome.

Nevertheless, as discussed in more detail bel@awethre a number of areas where
further revisions to the 2013 Rule are still urfgeneeded. And there are areas where the Proposal’
changes unfortunately appear to create new proldemisvould require revision in a final rule to aslre
appropriate implementation of the statute. Fongda, many international banks with quite limited o
no trading activities in the United States woulddrae newly subject to the CEO attestation requiréme
(and would not benefit from the presumption of cbamze afforded U.S. banks with limited trading
operations), because the Proposal would applylitmééd trading assets and liabilities” compliance
category based on global trading assets and tiabilwhereas the 2013 Rule appropriately based the
CEO attestation on an international bank’s U.Srafgens. More than two dozen of our members have
informed us that they would become subject to tBR®G@ttestation requirement for the first time, and
extrapolating from available data, we believe thate are likely to be dozens more similarly siédat
international banks. These banks in fact presentdast systemic risk to the U.S. financial sysaeh
are prime candidates for exemptions, not for exjpansf the Volcker Rule’s compliance burdens.

In this letter we have focused our comments onshiges of particular relevance and
concern to internationally headquartered banks Wit banking operations. Many important issues ar
being addressed in detail by other trade assonsmtaod industry participants, and the 11B urges the
Agencies to consider them fully. The IIB generallypports the industry comments on the Proposal
included in the letters submitted by the Bank Bolrstitute (“BPI1”) and SIFMA. More specificallyand
of particular interest to international banks, lifBesupports the following comments and
recommendations:

. BPI and SIFMA’s comments on the definitions of iredaccount and proprietary
trading, and the related exclusions;

14 Executive Order 13772: Core Principles for Ragng the United States Financial System, 82 Fed. R
9965 (Feb. 3, 2017). See also Department of teastiry Report, A Financial System that Creates
Economic Opportunities: Banks and Credit Union®1€JR017) (the “Treasury Report”).

15 See, e.g., Jerome H. Powell, Chairman, Feders#riRe, Testimony Before House of Representatives
Committee on Financial Services (July 18, 2018p@ell Testimony”) (“[W]e're looking for ways to
simplify Volcker in ways that are faithful to thandguage and the intent of the statute”).

11
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. BPI and SIFMA’s comments on the proposed accourgiogg;

. BPI and SIFMA’s comments proposing an “outsidettheing account” presumption for
positions held for 60 days or longer;

. BPI and SIFMA’'s comments on the liquidity managetrextlusion;
. BPI's comments regarding asset-liability managenaeudt related activities;
. BPI and SIFMA’'s comments regarding the proposetcadtamework for breaches of

risk limits in the underwriting and market-makingeenptions;
. SIFMA’s comments regarding the Proposal’'s metrgsorting requirements;

. Recommendations from BPI, SIFMA and other trade@ations on ways to narrow the
covered fund definition, including through new eo&der exemptions for venture capital
funds, loan securitizations, qualifying long-termréstment funds and qualifying credit
funds;

. SIFMA’s comments regarding changes to Super 23&uching incorporation of the
exemptions in Section 23A of the Federal ReserveaAd the Federal Reserve’s
Regulation W and a new exemption for short-terneesions of credit from settlement
and clearing transactions; and

. SIFMA’s comments regarding the content of the CE@station.

More specifically of concern to international bantke 11B has consistently advocated
for the Volcker Rule to be interpreted and impletedrin a manner that respects the intended scope of
the Volcker Rule’s statutory exemptions for ovessaetivities and is consistent with the Federal
Reserve’s traditional approach to the overseascpioin of U.S. banking laws. Unfortunately, tH@23
Rule did not effectively implement these exemptionghe intended limits on the statute’s extraterial
application. Instead, the 2013 Rule imposed orgeliaiting conditions on the exemptions for non-U.S
activities that in many cases made it impossiblenpractical to rely on them, and failed to cledntyit
the application of some prohibitions and compliadlskgations to the U.S. operations of internatlona
banks. As a result, the 2013 Rule applies extigdgnlly to a much broader scope of activitiearth
Congress intended in the statute and than is negessaccomplish its policy goals.Many non-U.S.
controlled entities that previously did not presamy U.S. regulatory concerns (because, e.g., their
activities were permissible under the BHCA OffshAtghorities), are now required to submit to an

16 Cf. Christopher Giancarlo, Chairman, CFTC, Remaokthe City Guildhall, London, United Kingdom
(Sept. 4, 2018) (“Giancarlo London Remarks”) (iradieg that U.S. regulatory reform implementation,
particularly in swaps regulation, was applied tetyaerritorially in the post-Dodd-Frank-Act eraasvan
“over-expansive assertion of jurisdiction” and likereated “rifts” that “alienated” non-U.S. regtdes);
Giancarlo Vienna Remarks (emphasizing importancipérvisory deference for well-functioning
international markets).
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entire compliance regime to determine if they tragté even a single U.S. entity (including overseas
subsidiaries or affiliates of a U.S. company) afest in, trade with or advise a potential coveretf

We strongly endorse and support the Agencies’ &fiarthis Proposal to restore the
originally intended territorial scope of the Volckeule’s proprietary trading prohibition througheciges
to the TOTUS exemption, which address one of thstrsignificant concerns of 11B members since the
Agencies began the rulemaking process in 2011.aMéeappreciate that the Agencies have taken some
important steps towards restoring the appropretéarial limits of the Volcker Rule in the contesf
non-U.S. funds activities, which addressed isstigsngstanding concern and comment by the 11B &nd i
members. We urge the Agencies to complete theiadal steps necessary to give full effect to thets
on applicability of the Volcker Rule outside theitda States, reducing wholly unwarranted compliance
burdens on non-U.S. activities and focusing orrigles to U.S. banking entities that the statute was
meant to address.

Il. Proprietary Trading

The 2013 Rule’s trading restrictions are too compled hinder banking organizations’
ability to provide lending, intermediation and lidiy services. These restrictions burden all lsarkig
and small, U.S. and international—with onerous caampe obligations. These burdens are especially
onerous and misguided when applied to internatibaaks’ non-U.S. operations, which were never
intended to be affected by the Volcker Rule’s pbdions. We are grateful that the Agencies are now
revisiting these restrictions with an eye towaldgpéification and reducing unnecessary costs and
burdens.

Two overarching principles should guide the Agesicg#forts. First, the Agencies
should take every opportunity to limit the extraterial reach of the Volcker Rule’s trading praass to
ensure that the Volcker Rule truly stops at theewstedge, as Congress intended. Second,
complementary to the first, the Volcker Rule’s défon of proprietary trading and the conditions
imposed on permitted trading activities should agawly focused on preventing speculative propneta
trading that generates undue risk to U.S. instingi safety and soundness or U.S. financial stgbill he
original intent of the Volcker Rule was to addréssse risks, not to subject broad categories dfalde
financial market activity to complex and burdensarompliance regimes. These two principles inform
each of the comments and recommendations in tbigse

A. The Proposal’'s changes to the TOTUS exemption waditbre its originally intended
scope and should be implemented as proposed

We applaud the Agencies’ proposal to revise the U8 Exemption, which would
largely restore its originally intended scope. &f=lly, the Proposal would remove the requiretsen
that: (1) personnel who “arrange, negotiate, @cate” purchases or sales of a financial instrument
be located in the United States (the “ANE reswict); (2) no financing for the banking entity’s phase
or sale be provided by any branch or affiliate tedan the United States (the “financing restrict)o
and (3) a foreign banking entity not transact witlthrough U.S. entities, including in certain ations
foreign operations of U.S. entities (the “countetpaestriction”)!’ In particular, the ANE restriction, the
counterparty restriction and the breadth of the. Erfbity definition have resulted in multiple camsits

o 83 Fed. Reg. at 33,4309.
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on trading activity occurring outside the Unite@t8s, rendering the TOTUS exemption in many cases
impracticable and reducing market liquidity and kedraccess for U.S. market participants.

Together, these proposed modifications would sulbally lessen the impact of the 2013
Rule on international banks’ non-U.S. trading ofierss and U.S. customers’ access to such trading
operations by focusing the TOTUS exemption’s coodg on the location where the risk of the trading
activity is borne as principal and where the ultenanind and management directing the trading agtivi
reside. Furthermore, the removal of the count¢ypestriction enables U.S. intermediaries to campe
for OTC business without needing to adhere to aké&l Rule clearing or exchange trading requirement,
and enables foreign subsidiaries and branchesSxfdstities broader opportunity to trade with fgrei
banks relying on TOTUS without restrictions on tfeolvement of their U.S. personnel. The Proposal
also preserves competitive equality between the @p8rations of U.S. and international bankingtissti
with respect to identical principal trading actwih the United States, while appropriately imp|ennegy
Congress’s intent to limit the extraterritorialexts of the Volcker Rule.

The Agencies should adopt these changes to the TOS&xemption as proposed.

Adopting these changes would serve both key pri@siputlined above by narrowly
focusing the restrictions in the TOTUS exemptiorconumstances where undue risks to U.S. financial
institutions and U.S. financial stability may aris@d by eliminating unnecessary conduct requirésnen
that interfere with international banks’ fundamdigtaon-U.S. trading activities. The TOTUS exeropti
would continue to require that an internationallbaitrading activities, undertaken as principag ar
booked outside of the United States. In thoseunistances, the ANE restriction, financing restoicti
and counterparty restriction are not relevant bgeedhe risks are borne by the international banéis
U.S. trading businesses, and not by the U.S. finhagstem. As such, the Proposal would more
faithfully execute the original statutory intentoed the TOTUS exemption.

This revised approach also aligns with longstantizuigking and securities law
precedents that have determined the location akeborder trading and similar activity based on the
location of the risk and management of the actiaitg not factors such as the location of the copatéy
or personnel involved in arranging the transacfoRrecedents limiting the extraterritorial scop&Jd.

18 See, e.g., 12 C.F.R. § 225.124(c) (“A compangliding a bank holding company) will not be deerted
be engaged in ‘activities’ in the United Statesehebecause it...furnishes services or finances goods
services in the United States, from locations dettie United States.”); Regulation K—International
Banking Operations; Rules Regarding Delegationharity, 56 Fed. Reg. 19,549, 19,563-64 (Apr. 29,
1991) (reversing the position the Federal Resayak in 1970 (in American International Bank Letter
Investment in Henry Ansbacher & Co. Ltd., Nov. 1870) and concluding that a foreign bank subsidiary
of a U.S. banking organization could, acting frontstde the United States, make loans to U.S. barsw
for U.S. domestic purposes even though the forkagrk subsidiary was authorized only to “engage in
international or foreign banking and financial wityi"); id. at 19,563 (stating, in relation to Regtion K,
that “[ijn computing the amount of business of eefgn company that is conducted outside the United
States, assets and revenues are considered toveddeom outside the United States unless thetasse
located in, or revenues generated by, the U.Sedffof the foreign company. Thus, the test isbasehe
location of the offices conducting the business raoithe residency of the customers of the foreign
company.”).
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banking laws date to the Federal Reserve’s impléatien of the Glass-Steagall Act, which “stop[pad]
the water's edge® For example, prior to the passage of the Gramaehliley Act, the Federal
Reserve and the OCC repeatedly affirmed that alh&n-entity could conduct non-U.S. dealing activity
as principal through an affiliated U.S. broker agtas agent, consistent with the Glass-Steagal$ Act
prohibition on banks and bank holding companiedimigén securities in the United States, because th
dealing activity would be attributed to the non-UaSiliate which holds the risk as principal and
exercises ultimate control of the dealing operatand not to the U.S. agefit.The SEC has likewise
long adhered to the position that when a non-Ur&keds or dealer conducts securities transactiotis wi
U.S. persons through a U.S. registered broker-déatdch acts as agent or intermediary), that no8-U
broker-dealer’s operations (including its dealimgifons) remain, for regulatory, operational, talpand
other purposes, outside of the United States atsidauiof the U.S. regulatory framewdrk.

In light of these longstanding precedents, we wstded the remaining restrictions on the
location of the “relevant personnel” of the bankexgity “mak[ing] the decision” to engage and
“engaging as principal” in a trading activity aseference to the ultimate mind and managementeof th
banking entity acting as principal. Accordinglgetrevised TOTUS exemption should permit continued
trading into the United States and with U.S. pesdonnon-U.S. affiliates through long-standing|eite
agency relationships (such as, e.qg., through peiniesRule 15a-6 arrangements), or, where custgmary
direct market access by the non-U.S. affiliate bwaks the transaction outside the United States.

The Agencies also request comment on whether toped revisions to the TOTUS
exemption may create competitive disparities betwé&. and international banking entities. The

19 See Federal Reserve Staff Opinion (May 14, 1973).

20 See, e.g., OCC Interpretive Letter No. 371 (JUB1€1986) (granting Citibank, N.A. permission taaice
Vickers de Costa Securities, Inc., a U.S. registéreker-dealer, and concluding that Vickers could
continue to conduct brokerage on behalf of foreigbsidiaries of Citicorp despite the Glass-Steaiyels
prohibition on dealing in securities in the Unitethtes because the principal risk of the tradeddnimel
borne outside of the United States and not by \fikself); Federal Reserve Letter to Security fRaci
Corp. (“SecPac”) (Apr. 18, 1988) (granting SecParwrpssion to acquire control of a U.S. registered
broker-dealer and concluding that the broker-dezdatd act as a broker for foreign affiliates otBac
without violating the Glass-Steagall Act’s prohibit on dealing in securities in the United Statesysing
on the location of the risk and management). &seNational Westminster Bank (“NatWest” ), 72 Fed.
Res. Bull. 584, 590 n. 25 (1986) (granting Nat\Westmission to form a U.S. securities broker and
concluding that the U.S. broker could purchaserseesito fill customer orders from NatWest's nonSU
dealer affiliates on a fully disclosed basis withbeing deemed to be “dealing in securities inWnéed
States.”), aff'd, Securities Industry Assn. v. Bha821 F.2d 810 (D.C. Cir. 1987), cert. denied,

484 U.S. 1005 (1988).

21 For example, Rule 15a-6 under the Exchange Aaingxs a foreign broker or dealer from the Exchange
Act’s registration requirements where such fordigoker or dealer effects transactions outside thised
States in securities with U.S. investors through@ registered broker-dealer, subject to certain
conditions. _See also SecPac (avail. July 7, 1888) of several pre-Rule 15a-6 SEC no-action ketter
permitting a bank holding company's U.S.-registdoeaker-dealer subsidiary to act as agent in exegut
orders placed by non-U.S.-registered foreign ats); 17 C.F.R. 88 30.12(c) (CFTC rule on exemptio
for foreign futures and options brokers) and 3@)2CFTC rule on exemption for foreign futures and
options brokers carrying a foreign futures andayicustomer omnibus account).
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Proposal would not create such competitive advastadRather, the Proposal preserves competitive
equality between the U.S. operations of U.S. atefmational banking entities with respect to idesti
principal trading activity in the United States,resther is able to rely on the TOTUS exemptioreither
a U.S. banking entity nor the U.S. operations oinéernational bank will be able to trade as ppatin
reliance on the TOTUS exemption. At the same titme Proposal appropriately gives meaning and
effect to the specific intent of Congress to lithié extraterritorial reach of the Volcker Rite the
foreign operations of international banking ensitiél he Volcker Rule was not intended to limit tios-
U.S. trading activities of international banks. elProposal restores that legislative intent.

As the Agencies acknowledge, the 2013 Rule’s copatéy restriction has “unduly
limited” international banks’ “ability to make uséthe [TOTUS] exemption,” which has “resulted im a
impact on foreign banking entities’ operations algsof the United State$?” We provided details on
many of these adverse and unwarranted effectghancksulting bifurcation of markets and trading
activities, in our September 2017 letter to the GE@Ve believe that implementing the Proposal's
modifications to the TOTUS exemption would go agavay to reversing these trends. Lifting these
limits would enable greater market participatiomg @articularly encourage international banks @cdér
with U.S.-based customers and deafétbereby lowering risks and costs to U.S. custoneersancing
U.S. companies’ access to markets and providingiaddl liquidity in key areas of the U.S. capital
markets®

B. Aspects of the definition of proprietary tradingpafrticular concern for international
banks

We support the spirit behind the Agencies’ attenpt®vise the definition of trading
account and the related exemptions and exclusions the definition of proprietary trading. The 301
Rule’s three-part definition—involving a “purposgiong, a “market risk capital’ prong, and a “dealer

22 83 Fed. Reg. at 33,468.

23 Among other things, we explained that many ofrmembers had undertaken one or more of the follgwin
actions to adapt to the limits of the TOTUS exewmpfis implemented in the 2013 Rule: (i) terminating
trades with U.S. clients; (ii) closing down U.Sskmess units; (iii) re-routing trades in ineffictemays in
order to enable certain non-U.S. operations to ¢pmjth TOTUS; (iv) splitting customer relationslsip
between multiple entities in order to isolate derfzermissible activities in certain entities (evethe
client would prefer a single point of contact witie international bank); and (v) restricting the o$
certain U.S. trading venues. We also explainetttiea2013 Rule’s TOTUS exemption is effectively
unavailable to many non-U.S. trading desks, incigdor some of the largest international banks that
provide significant market liquidity and tradingucaerparty opportunities to U.S. and non-U.S. miarke
participants._See 1IB OCC Recommendations.

24 Cf. Giancarlo London Remarks (emphasizing, indbvetext of CFTC swaps regulation, the need toithvo
incentivizing non-U.S. market participants from @og financial firms bearing the scarlet lettefsla S.
person’ in order to steer clear of the CFTC’s raiohs”).

25 See 83 Fed. Reg. at 33,470 (noting that “an gveairow approach to the foreign trading exempiay
cause market bifurcations, reduce the efficienaylequidity of markets, make the exemption overly
restrictive to foreign banking entities, and harns Umarket participants”).
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status” prong—and embedded 60-day rebuttable pyasomeare overly broad and a significant source of
exam and interpretive uncertainty.

The purpose prong in particular is highly subjeetdecause of its reliance on the intent
of the trade and/or the trader—something thatffgcdit, if not impossible, to document on a tracisan-
by-transaction basis. The subjectivity of thig,tasd the reluctance of the Agencies’ examiners to
provide guidance on excluding transactions fromstt@pe of the Volcker Rule, have led banking esiti
to assume that many transactions in financialumsénts are covered, whether or not such activity ha
previously been viewed as trading. The decisiosufgplement this subjective test with the blunt
instrument of the 60-day rebuttable presumptionfbether widened the scope of transactions presumed
to be in the trading account and has shifted timddyuto banking entities to justify their transancél
activity with little regard for the Volcker Ruletsue purpose.

However, although we agree that the purpose prodgebuttable presumption are not
narrowly focused on preventing speculative proprietrading and should be eliminated, we are aertai
that the introduction of an accounting prong aswdesd in the Proposal would create even more
problems and issues of overbreadth. We urge tleméigs to rethink their approach to the definitwdn
trading account and narrowly focus the proprietaaging restrictions on the U.S. financial stapifisks
that may arise from speculative proprietary tradigdbanking institutions with access to the govesnin
safety net, while keeping in mind the need to respppropriate territorial limits on the Volcker IRis
reach.

Below we highlight several issues with the prognigtirading definition in the 2013 Rule
and in the Proposal that are of particular cont@international banks. In addition, we suppoe th
comments in letters submitted by BPI and SIFMA adsing the issues with the current and proposed
trading account definition and the scope of agtithiat would be treated as prohibited proprieteaging.

1. The proposed accounting prong of the definitioftraiding account” is
overbroad and should be abandoned

The proposed accounting prong would include indiinition of trading account any
purchase or sale of a financial instrument recoetdédir value on a recurring basis under appleabl
accounting standard8. The Agencies indicate this change to an ostensilore objective standard is
intended to provide “greater certainty and claritygcause banking entities should know which
instruments are recorded at fair value on theiamzd sheets” But, in an acknowledgement that the
accounting prong may “potentially apply to certagativities that were previously not within the
regulatory definition of trading account”, the Agégs provide a “presumption of compliance” for
individual desks that come within the trading actadefinition solely due to the accounting prong bu
that have absolute realized or unrealized profitlass of $25 million or less on a rolling dailysmover
a 90-day historical horizoff.

26 Proposed § __ .3(b)(3).
2 83 Fed. Reg. at 33,447-48.
28 Id. at 33,449.
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The 11B believes the proposed accounting prongessifirom fatal flaws, and théte
Agencies should abandon the proposal to introducenaaccounting test into the definition of
“trading account” .

First, the accounting prong would be even broaakn the purpose prong it would
replace, notwithstanding the acknowledged subjiggtdf the purpose prong. Expanding the scopdef t
trading account in the quest for objectivity anda&iaty is contrary to the principle that the priepary
trading restrictions should be narrowly focusedpaculative proprietary trading of the type thecker
Rule was originally intended to prohibit. In aduiit, the proposed accounting prong would be conti@ar
the Agencies’ own stated purpose of addressintaimbiguity [and] overbroad application” of the 2013
Rule?® Finally, the proposed accounting prong would tretrary to the Federal Reserve’s overarching
goal to ;(r)nprove the “efficiency, transparency, amdplicity” of the regulatory framewaork for banking
entities:

Second, the accounting prong is, for globally actiternational banks, likely to fail in
the goal of providing certainty. International kamgenerally use home country generally accepted
accounting principles (“GAAP”) for their non-U.Sperations, which can diverge in important ways from
U.S. GAAP. For example, home country GAAP for mantgrnational banks follows International
Financial Reporting Standards (“IFRS”). The staddainder which financial instruments are eligiiole
election of the fair value option_(*FVO”) are natitorm under IFRS and analogous standards under U.S
GAAP. In particular, IFRS permits entities to ¢lB&O treatment for positions that would not othisev
be eligible, so long as the positions meet spetijigalifying criteria* whereas U.S. GAAP is more
limited in its flexibility. On the other hand, GAAIn some countries may limit the use of, or nowjte,
the FVO. As another example, an entity using IFRfy elect to apply different accounting treatment t
different positions in the same financial instrut@ng., reporting a portion of its aggregate huidiat
fair value with the rest accounted for under amedicost accountingf,whereas U.S. GAAP requires all
positions in the same financial instrument to bigjestt to the same accounting treatment.

Even if the Agencies were to offer guidance on Wwhuountry’'s GAAP should be
applied, these differences will make the accounpirang unworkable and ineffective, leading to
uncertainty, complexity and different treatmenbtiferwise identical positions based solely on

2 1d. at 33,435.
30 Quarles Early Observations.
81 As examples, IFRS requires entities to apply dizemt cost accounting to financial assets if heithivv a

business model whose objective is to hold finaresakts to collect contractual cash flows andetmag of
the financial asset give rise on specified datessh flows that are solely payments of principal a
interest. International Accounting Standards BqA®ISB”), IFRS 9, Paragraph 4.1.2. Notwithstanglin
this condition, an entity may record this asséamtvalue “if doing so eliminates or significantlgduces a
measurement or recognition inconsistency (an ‘atiweg mismatch’) that would otherwise arise from
measuring assets or liabilities or recognizingghims and losses on them on different bases.” IASB,
IFRS 9, Paragraph 4.1.5.

82 IASB, IFRS 9, Paragraph 6.7.1.
33 Financial Accounting Standards Board, ASC 822%®(c).
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differences between applicable local GAAP. Fomeple, if U.S. GAAP is adopted as the standard for
the accounting prong, then international banks begequired to apply both U.S. and local GAAP to
non-U.S. positions, one for regular accounting pags and one specifically for assessing VolckeeRul
compliance’* On the other hand, if local GAAP is the applieahtcounting standard, then otherwise
identical positions held in different jurisdictionsuld be in or out of the trading account baséelyon
local accounting treatment. Either result wouldldduce significant complexity to a trading account
definition that the Agencies “intended to give deeaertainty and clarity”, rendering the accougtin
prong unworkable in practicé. Foreign banking entities would receive neitharity on which positions
are in the trading account nor equal treatmentivel@o their domestic peers.

Third, the presumption of compliance intended togensate partially for the
overbreadth of the accounting prong definitiorois marrow, too small a mitigant relative to the axged
scope of instruments captured under the propossmliating prong, not sufficiently tailored or flejef®
and likely to be unworkable in practice in manyuaimstances. First, the businesses most likelydd a
themselves of such a presumptfonould (i) be outside the trading businesses airkimg organization,
(ii) not necessarily calculate daily P&L, (iii) poitially oversee large portfolios of AFS securitigsd
(iv) because they are not in the trading businedsibit potentially significant unrealized gaingddnsses
which could easily exceed the gains and losseprimimption allows for without selling a single
position during the observation period. Secondsddying the presumption at a low threshold of $25
million (regardless of the banking entity’s sizepausing a hard cap, the Agencies have signifigantl
increased the probability of a “springing” obligatiin the case of a breach of the cap, wherebgding
desk would need to demonstrate compliance witiv/tfleker Rule and have in place compliance policies
and procedures even if that desk never anticigateglching the threshold. Indeed, for the arrayoof
trading activities captured by this prong (inclugliong-term investing and ALM activities), the cemtly
existing and proposed exemptions and exclusionddameiwholly insufficient, and thus, banks might be
unable to demonstrate compliance unless the Agesdeificantly build out those exemptions and

34 In the past, the Federal Reserve has requirethmtional banks to provide reporting under U.SABA
only for the foreign bank’s U.S. operations, anlddis deferred to local accounting standards for an
international bank’s reporting on its global op&nas. Compare FR Y-7 with FR Y-7N and Fed. FirstIn
Examination Council, Instructions for PreparatidrReport of Assets and Liabilities of U.S. Branclaesl
Agencies of Foreign Banks, Reporting Form FFIEC (®2pt. 2014) at GEN-4; compare also Federal
Reserve, Instructions for the Preparation of thgit@hand Asset Report for Foreign Banking
Organizations, Reporting Form FR Y-7Q (Mar. 20Brt 1A, Line ltem 4 (consolidated risk weighted
assets “as reported by the institution to its hooentry supervisor”) with id. at Part 1A, Line Iteré and
7 (total combined assets of U.S. operations arad thS. non-branch assets reported under U.S. GAAP)
The SEC similarly allows foreign issuers to usbeaitJ.S. GAAP or IFRS to prepare financial statetsien
and schedules in connection with quarterly and ahrgports. SEC Form 20-F, Item 17(c).

35 83 Fed. Reg. at 33,447.

36 Approaches more tailored than hard dollar caps lbaen used in other aspects of the 2013 Rulehssv
throughout the Agencies’ regulations, includingniaimis thresholds based on a percentage of a bgnki
entity's capital. These approaches have the Hesfgfiroportionality and providing flexibility tora
institution, while also limiting risk to the ovetarganization.

87 See Section 11.B.2.b below for examples of sugsirtess units.
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exclusions® Therefore, this type of obligation makes illusary intended benefits of the presumption
because the Agencies expect desks to bear mangrsuofi compliance even if their size and activities
are generally limited, making application of thelaker Rule unnecessaty.

The BPI and SIFMA letters explore these and otsmuas with the proposed accounting
prong in great depth, and we endorse their comments

2. Exclude from the definition of proprietary tradiatj instruments and positions
held in connection with traditional banking actie# such as liquidity
management, treasury, ALM, funding and other a@withat are subject to
banking book regulatory capital treatment

(a) Implement the proposed expansion of financial umsgnts permitted
under the liquidity management exemption and furgxgand eligible
instruments to include interest rate swaps, noivel@ble foreign
exchange forwards and other financial instruments

The 1IB supports the Agencies’ proposal to broaderhe liquidity management
exclusion beyond “securities” to include foreign eshange (“EX") forwards and swaps and
physically-settled cross-currency swapsThe ability to use these types of FX transactiergitical to a
global (both U.S. and non-U.S.) banking organizasi@bility to efficiently provide cross-border fding
for loan originations, asset purchases, collat@aigin payments and movements and the payment of
obligations, among other things. They are necgdsagnsure that funds can be deployed within aajlo
banking group where they are needed in the apipcurrency. And they provide an important
mechanism for international banks to efficientipditheir U.S. operations and investments and f&r. U.
banking organizations to efficiently fund their éayn operations, each by converting their home tgun
currency.

The Agencies should also permit banking entities tase interest rate swaps, non-
deliverable FX forwards and other financial instruments as part of their liquidity management
activities. Interest rate swaps and non-deliverable FX forwardsoften used to manage liquidity and
ALM risks and permit banking entities to addressmatches between assets and liabilities, in a manne
similar to those transactions proposed to be exdury the Proposal. Banking entities hold asseds a
liabilities that are highly sensitive to intereate and FX changes, which can have significant

38 This is directly contrary to the direction in whithe 2013 Rule should be modified—the princifmhfof
many provisions of the 2013 Rule is the presumptajgture of an overbroad set of transactions dtiest
coupled with the need to meet overly narrow or tramsed exceptions. To reduce complexity, costs an
overall waste of resources, the Proposal shouladsfoa more narrowly targeting activities and ritles
Volcker Rule was designed to address. Indeebeifitcounting prong were adopted, we would see no
other recourse than to (i) re-open comment on thpd2al so that interested parties may recommend a
multitude of proprietary trading exceptions andlegions for Agency adoption and (ii) provide a
substantial implementation period so that bankimgies may reassess their entire financial inseim
portfolio and review all newly covered trading asabbusiness units.

39 See Section IV.E below.
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consequences for liquidity positions that are difiti to manage without the predictable paymentstse
provided by interest rate swaps and the strucpraiection provided by FX forwards and swéps.

Notwithstanding identification of interest rate $®aand non-deliverable FX forwards,
there has been no justification offered as to viteyliguidity management exemption should not also
permit banking entities to use any financial instemt that they identify as useful to risk managenrea
liquidity, ALM or treasury context. We recommerxpansion of the liquidity management exclusion to
all financial instruments that would be conveniantl useful for managing liquidity and asset-lidpili
mismatch risks of the organization.

In addition, the BPI and SIFMA letters state thenowon views of the industry that the
liquidity management exclusion’s conditions anduisgments are too narrow and create impediments to
using the exclusion that are not typically requioga liquidity, funding, ALM or treasury businesait.

In particular, the lack of clarity around the “higliquid” requirement, the requirement to addr&ssar-
term” funding needs and the prescriptive policy prmtedural requirements all should be made more
flexible, in the same vein as the Proposal's owtriag goals. We endorse the BPI and SIFMA
comments in this respect.

(b) Provide a categorical, principles-based exclusioh subject to the
conditions of the liquidity management exclusiooyering all financial
instruments used and positions taken for liquidityasury, funding,
ALM and similar functions

Even if the current liquidity management exempiomodified as proposed, it will
remain too narrow to address the full scope ofrking organization’s traditional treasury, fundisugd
ALM functions and will continue to impose unnecegseompliance burdens and restrictions on those

40 Effective management of these liquidity and guiad risks is required by the Agencies and is not
proprietary trading._See, e.g., OCC, Comptrolletédbook: Interest Rate Risk (June 1997) at 2 €ivh
developing and reviewing a bank’s interest ratie piofile and strategy, management should consider
bank’s liquidity and ability to access various fimgland derivative markets. A bank with ample and
stable sources of liquidity may be better able ithstand short-term earnings pressure arising fdwerse
interest rate movements than a bank that is hedejhgndent on wholesale, short-term funding soujces
Joint Agency Policy Statement: Interest Rate Ridkied. Reg. 33,166, 33,167 (June 26, 1996) (“While
interest rate risk is inherent in the role of baagdinancial intermediaries, a bank that has h tagel of
risk can face diminished earnings, impaired liqyidind capital positions, and, ultimately, greaisk of
insolvency”); OCC, Comptroller’s Handbook: CounRisk Management (Feb. 2016) at 4-5 (“Cross-
border risk can amplify the liquidity risks assdewith international activities. Cross-bordekrexists
when any foreign unit of a U.S. bank (e.g., a binaorca subsidiary) has assets or liabilities (darbze
sheet or off balance sheet) that are not denondinatie local currency. For example, there issfo
border risk if a foreign branch of a U.S. bankusded in U.S. dollars through head office accounts.
Capital and the ability to repatriate it also reyer® cross-border risk. Cross-border risk encosgzas
convertibility and transfer risks. Convertibilitigk exists when the ultimate source of repaymenhiable
to convert its local currency into the foreign emcy of payment due to government restrictionscto@s.
Similarly, transfer risk is the possibility that asset cannot be serviced in the currency of paybemause
of government action limiting the transferabilitiforeign currency (e.g., Venezuela’s imposition of
foreign exchange controls in 2003).”).
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activities that could use the exemption. And & #tcounting prong is adopted as proposed, it cause
even more issues with these traditional bankintyities, because many “banking book” positions held
for treasury, risk and liquidity management purgose accounted for at fair value, notwithstandimegy
evident lack of trading purpose and intent, andetfoee would be treated as part of the trading aeto

Under the 2013 Rule, banking organizations’ tradail treasury, funding and ALM
functions have had to implement unnecessarily mgwol@me compliance infrastructure, policies and
procedures in a manner harmful to their safe andgoperatiort* The combination of trading account
definitions and presumptions, Agency reluctancadknowledge rebuttals of the 60-day presumptiom, th
inapplicability of the market-making and underwigiexemptions to activities of this sort, the lemibn
of the liquidity management exclusion to securiigsets and the conditions narrowing the abilitys®
the liquidity management exclusion and the riskigaiing hedging exemption all combined to place
these business units in a state of continued waingrtand in a position where their only recourse o
develop various inefficient and convoluted policéesl procedures to attempt compliance.

There is no good reason to treat these activisgsotential sources of proprietary
trading. Indeed, the FSOC Volcker Study specifycalbserved that “ALM activities are clearly intesatl
to be permitted activities, and are an importask mitigation toal. . . . A finding that these are
impermissible under the Volcker Rule would adverselpact liquidity and interest rate risk managetmen
capabilities as well as exacerbating excess ligu@inditions. These activities also serve impurta
safety and soundness objectiv&s The Proposal’s expansion of the liquidity managenexemption to
include certain FX and currency swaps and forwadtiresses only one of the many issues raised by the
lack of a comprehensive exclusion for treasurydiing and ALM functions.

Based on feedback from our members, almost all reesrtiave business units that are
treated as “banking book” units for regulatory talpand accounting purposes (typically those uhis
handle internal funding, treasury and ALM) and ttiatnot “trade” or raise concerns about engaging in
“dealer” activity, but that nevertheless modifib@it operations to address potential trading adcoun
treatment or to rely on a permissible activity epéion (such as risk-mitigating hedgingembers also
report that the application of the more burdenseremptions to such business units often has been
driven by individual feedback from one or morelot Agencies, either because the Agency was
unwilling to sign off on the business unit beinglexded from the scope of the 2013 Rule or becdwse t
Agency took very rigid views as to the applicalilif certain provisions of the 2013 Rule (e.gpping
the 60-day rebuttable presumption because a hedg@xecuted against a liquidity pool). As a result
international banks have had to impose tradingstfucture, monitoring and reporting on non-trading
desks in a manner never previously required. d&usté requiring these business units to modify reess
processes in a manner inconsistent with their focuthe safety and soundness of the organizatiesgt
business units should be categorically excluded.

a1 OCC Bulletin No. 2004-29, Embedded Options andd-Germ Interest Rate Risk (July 1, 2004) (“Itis
critical that bank managers fully understand tiestitution’s interest rate risk exposures and eaoat
their risk management framework incorporates therots and tools necessary to conduct asset/kipbili
management activities in a safe and sound manner.”)

42 FSOC Volcker Study at 46.
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The 2013 Rule should be revised to provide a cateugal, principles-based
exemption for liquidity, treasury, funding, ALM and similar functions from the Volcker Rule.
There are more efficient supervisory tools, andificant historical Agency guidance, for ensurihgtt
these fundamental activities are conducted in@aadl sound manner. The Agencies clearly have
acknowledged that safe and sound operating proesdsuch as those related to liquidity management
for securities, should be excluded from VolckerdRubverage. Therefore, it is quite unclear whyilaim
activities that promote safety and soundness, asdreasury, funding and ALM activities, were (e t
2013 Rule) and are (in the Proposal) not providenfiralar exclusion. A categorical, principles-base
exemption for these traditional and important fiored would remove inefficient compliance burdens on
both international banks and U.S. banking orgaitrat thereby permitting them more effectively to
provide financing and liquidity in global marketghile focusing the Volcker Rule’s restrictions on
functions that may present more substantial rislspeculative proprietary trading. The BPI comment
letter explores ALM and related activities in dephd we endorse their comments.

(c) Exempting all activities and business units subjj@dtanking book
regulatory capital treatment would be an efficimaty to accomplish an
exclusion for these business units

We posit that one of the most effective ways tolengent this exemption would be to
provide a categorical exemption from the definitadrproprietary trading for activities and businessts
subject to banking book regulatory capital treatindmwaditional banking activities, such as hedging
related to lending and deposit taking; treasuryiAnd funding activities; and transactions in relato
a bank’s own financing issuances, are all subgetibéanking book” regulatory capital treatment and
should fall clearly outside the market risk capgiedng of the trading account definition. Howeube
ambiguity and breadth of the dealer prong and xistieg purpose test, with its related 60-day
presumption, cause banking entities and/or Agenpgrvision staff to include many of these non-tngdi
transactions and business units within the scopleeo¥/olcker Rule’s compliance requirements.

If adopted, the proposed accounting prong wouldmfiaghese challenges by bringing
additional positions within the scope of the trgdatcount definition, such as previously out-ofpszo
long-term AFS investments, strategic equity invesita or banking book derivative positions. These
positions may not be conformed readily to a “pemuitactivity” such as risk-mitigating hedging or
market-making.

Treating these types of positions as trading adgpositions is inconsistent with other
regulatory efforts towards clarifying the distimartibetween the trading book and the banking bdak.
example, the Basel Committee on Banking Supervsi@fBasel Committee”) Fundamental Review of
the Trading Book (“FRTB”) seeks to reinforce thaihdary between the trading book and the banking
book based on objective and reasonable descripti@nsed from data, of positions banking entities
intend to hold either to trade or for longer terninder the standards in the FRTB, any instrument a
banking entity holds for short-term resale or tofppfrom short-term price movements is subject to
“trading book” treatment® Conversely, treasury, funding and ALM activite® generally subject to
“banking book” regulatory capital treatment. Thisatment reflects an internationally agreed cosisen

43 Basel Committee, Minimum Capital RequirementsMarket Risk (Jan. 2016), at 7.
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that positions taken to support these activitiesrat used for short-term speculative purposes, and
therefore do not merit the types of extensive nigpkéicies and procedures for managing market risks
required under the market risk capital rule (estygss testing and external validatiéh)The same logic
supports a categorical exclusion for these postioom the definition of proprietary trading undee
Volcker Rule, because they do not present the dfpisks that the Volcker rule was intended to addr

The Agencies should clarify that activities and bugess units subject to banking
book regulatory capital treatment are categoricallypermissible and should not be deemed
proprietary trading. This distinction matches existing regulatory aygahes in other contexts that are
generally replicated in jurisdictions around the'lo Under this approach, determining which posisi
are in the “trading account” would align more clgsgith current market practice, yield uniform
treatment for foreign and U.S. banking entities] ganerally clarify compliance obligations.

Finally, although an exclusion for banking bookipoas would provide much needed
clarity, we note that the converse assumption isinversally true. Although the market risk capit
prong will generally bring “trading book” positiomsto the trading account, not all trading bookiposs
are the type of short-term speculative tradingtpmss the Volcker Rule was intended to regulater F
example, our members have identified several exasnpfl positions that are trading book positionseund
the EU Capital Requirements Directive IV—such Bguld pre-crisis asset-backed positions and FX and
cross-currency swaps used for liquidity managemdnitthat are not short-term trading positions, and
have benefited from the flexibility to analyze thegpes of positions based on their specific faots
circumstances. The proposed expansion of the maskecapital prong to positions held by non-U.S.
entities (that are not controlled by any U.S. baglentity) subject teapital requirements undethame
country market risk capital framework thereforeldotapture positions that otherwise should not be
deemed part of the trading account.

To address this issutlye Agencies should provide flexibility to permitforeign
banking entities to exclude trading book positiongrom the trading account by demonstrating that
the position was not acquired for short-term purpogs or otherwise should not be treated as a
trading account position. For example, although trading book positions mewyerally be presumed to
be trading account positions, the presumption cbaldebutted for positions originally purchasechwit
the intent to resell but for which the market beealtiquid after purchase (but which nonethelessaim
subject to capital requirements under the foregnking entity’s home country market risk framework)

a4 Seeid. at 3, 9 and 65-67. In addition, the FRI¥® leverages the concept of a “trading desld.the
extent that the FRTB is implemented in the U.S. @iheér jurisdictions, there will be a need to defin
trading desks in relation to this internationakrullThe Agencies recognize that the trading deskeqat in
the 2013 Rule should not drive banking entitieddfne desks solely for purposes of the VolckereRahd
perhaps should follow the defining concepts usesther rules of broader application. See 83 Fed. Rt
33,453-54 (“The Agencies are seeking comment ootengial multi-factor trading desk definition basad
the same criteria typically used to establish trgdiesks for other operational, management, and
compliance purposes. . .. [T]he Agencies requasineent as to whether such a definition would reduce
compliance costs by clarifying that banking engitiee not required to maintain policies and prooesiu
and to collect and report information at a levethef organization identified solely for purposestbe
Volcker Rule).
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C. Affirm that trading desks should have flexibility develop reasonable approaches,
including the exclusion of transactions in appragicircumstances, to trades between
affiliated desks

The Agencies ask several questions in the Propdsalt how to view the interactions
between affiliated trading desks (either within aene banking entity or in two separate but afélia
banking entities). The relevance and complexittheke issues can be greater for globally actinkibg
organizations, both U.S. and non-U.S., due to ssfienarket access, trading venues and hoursFetc.
example, providing customers in Asia with accesd.®. or EU assets may require the interaction of
multiple trading desks within a global organization

The 11B appreciates the Agencies’ attention to ¢hiesues and the need to provide
increased clarity to banking organizations regaygiarmissible approaches. The common denominator
among such intragroup, interdesk/interaffiliatengi@ctions is the lack of acquisition of additionsk
from, or transfer of existing risk to, third padier the market (in other words, the lack of amalct
“purchase” or “sale” by the overall organizatiofjhe Volcker Rule is designed to address the ks
trading and fund activities for the organizatioat the movement of such risks within the organ@ato
optimize risk management or to position businests wo more effectively service clients. Therefdie
starting point in addressing such transactions lshwei that these transactions are not otherwisereov
or considered “purchases” or “sales” under the kaidRule, although each individual desk would
necessarily show that its risk or inventory hasgaal as a result the transactions and that sucbrris
inventory should be consistent with each desk’'sdatmand risk limits.

Nevertheless, given the complexity of the issuestha number of different scenarios in
which these issues arise, we urge the Agenciesotade flexibility for banking organizations to tak
reasonable approaches based on the specific fattsraumstances, including the types of trading an
trading desks involved, the relationships betwéendesks and the nature of any related outwarddaci
trading activity. For example:

. It should be reasonable for a banking organizatidake an enterprise-wide view of risk
management through hedging transactions, whereutdabe redundant and overly
complicated to examine each trade (or the authtwitgach trade) between each desk.
Indeed, some banks conduct many of their risk-iaitingy hedging transactions through
centralized legal entities that act as global cexpzrty to other business units or desks
entering into customer-driven transactions. Ma@eayally, the Volcker Rule should not
be concerned with movement of risk throughout tlganization (e.g., in the example in
the previous sentence, the transactions betweesutemer-facing market-making desks
and the market-facing risk-mitigating-hedging ddsi4) only with whether risk is
acquired (“purchased”) from or transferred (“solt)third parties by the enterprise (e.qg.,
in the same example, the customer trades for tmkatienaking desks and the market-
facing risk-mitigating hedging desk trades for fi@elging business unit, each operating
within, and consistent with the parameters anddirof, its own risk limits and Volcker
Rule exemption).

. Where desks are following different mandates, raading different products or are under

different management, it should be reasonabledoh ¢o view the other as a customer—
for example, if a market-making desk is lookingtmjuire a financial instrument or
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exposure that is available from another affiliatesiket-making or underwriting desk,
either for hedging purposes or to meet reasonafplgcted near term customer demand
(“RENTD”). In this case, we expect each desk waouldntain its own compliance
policies, programs, controls and limits to satisiyependently the requirements of the
relevant exemption. If a market-making desk cailifate a hedge fund customer’s
transactions, provided the desk maintains its dpamwithin customer-focused risk
limits, there should be no reason why it couldface another affiliated desk provided it
independently manages its own compliance andingksl Indeed, even if one desk did
not view the other desk under the technical dedinibf customer, provided that each
desk is managed independently, engages in traosadtr its own independent purposes
and maintains compliance with its own mandatek,limsits and Volcker Rule
permissions, there should be no reason for appbational or different documentation
or policy requirements, as each desk’s own poliaie management will maintain
compliance.

. It should be reasonable for a trading desk to “ltwkugh” a customer-facing
intermediating desk that itself is merely actinginskless principal or matched back-to-
back manner. Similarly, it should be permissilsieduch a customer-facing intermediary
desk to not have to rely upon any Volcker Rule epton, as its back-to-back
counterparty desk is typically the unit that marsagparket risk and market-making in
accordance with the Volcker Rule requiremént©ne example of this type of trading is
described in Section I1.D below, where a “custoaegess” business unit intermediates a
swap between a customer and an affiliated marké&irmgalesk, but does not retain any
market risk itself. In this situation, the interdieing desk should not need to maintain
any of the compliance policies, programs, contoolbmits necessary for it to be a
market-making desk.

The Agencies should affirm that transactions betweeaffiliate desks are generally
not covered by the Volcker Rule, provided that eacldesk engages in the transaction consistent with
its own Volcker Rule exemption, mandates and riskifnits. Banking entities should have the
flexibility to take reasonable approaches to tradebetween affiliated desks, including by taking an
enterprise-wide view of risk management transactiosy by treating affiliated desks or entities as
customers, by having desks act independently withitheir own mandates and limits, by “looking
through” affiliated business units to the ultimatecustomers or by allowing customer-facing
intermediary desks that back-to-back transactions @ not implement separate policies, procedures
or permissions, as circumstances warrant and subjéto appropriate policies, procedures and
controls.

D. Clarify that riskless principal derivative trangant are exempt from the Volcker Rule

Section ____.6(c)(2) of the 2013 Rule provides thatproprietary trading prohibition
shall “not apply to the purchase or sale of finahristruments by a banking entity acting as riskle

45 The “intermediary” desk in this example—whichdacustomers, but is not provided any ability teta
market risk or any market risk limits and merelynmis transactions back to a “hub” assigned to oohd
such types of market-making risk management—coalslol ase the riskless principal exclusion, as
described further in Section 11.D below.
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principal”. Notwithstanding the broad applicatiohthis exclusion to “financial instruments”,
ambiguities have been raised about its applicatidransactions in back-to-back matching derivative

“Customer access” business units make use of lmabk¢k matching derivatives and
often do so in cross-border transactions. Thesmbsises are typically private banking, wealth
management or otherwise remote branch locatiorisatieanot provided any internal limits to manage
market risk within their business units and aredfee required to match perfectly any customer
transaction with an internal back-to-back transacto the market-making desk that manages theofisk
such transactions. By perfectly matching the tatisns to the risk-management “hub”, there shbeld
no basis risk retained by the customer-facing mssirunit, and market risk should be flat, thus ki
most metrics meaningless. The risk-managementWwilbbe designated as (typically) a market-making
desk, will have policies and procedures for comrmme@with the appropriate Volcker Rule permissible
activity, will have taken into account all of thestomer-access business units when calculating its
RENTD and will supply the Agencies with metricsagplicable. Therefore, the Agencies should not be
“missing” any transactions or data that they dekoukl be captured by the Volcker Rule. Furthermore
the Volcker Rule is designed to address marketafispeculative behavior, and these transactions
eliminate market risk for the business unit, whglkngaged in customer-driven activity. The priynar
remaining risk to the banking entity in these casto-facilitation transactions is credit risk, whiekists
in any financial intermediation transaction andethbanking entities are uniquely experienced in
managing, including through margin, collateral andhird-party guarantees, as appropriate. The
Volcker Rule is not the appropriate vehicle to ailicredit risk taking, and such considerationsraoee
appropriate for safety and soundness review.

Another example of the use of back-to-back matchiergvatives is in the context of non-
U.S. derivative clearing models. The clearing agaithough acting as principal with a third pasty
each side of the transaction, is itself flat abdth basis and market risk from the trade, ancetbes
should not be viewed as entering into any promydiading. The general model for clearing agémts
the U.K., the EU and certain other countries isekkto-back, principal-to-principal model, wher¢as
U.S. model typically involves clearing agents dufes commission merchants acting as agents with a
guarantee of the customer’s obligations. Althoagh involves acting as principal and one as agamt (
is therefore exempt from the Volcker Rule), thematrisk is the same in both—the credit risk, #seei
counterparty or guarantor, of the nonperformanddeicustomer. Again, managing credit risk is i@ co
competency of banking entities, and the differanamarket conventions as to how customer obligation
are guaranteed should not result in a differend®im the Volcker Rule applies to an activity reciagd
by legislatures and regulators worldwide as beritgcally important to the reform agenda.

The Agencies should clarify that back-to-back matcimg derivatives may rely on the
riskless principal exemption in Section ___.6(c)(2)In the context of back-to-back derivatives whene
affiliated desk or entity is on one side of thedgathe trading desk that holds and manages thehsuld
look through the “flat” customer-facing desk to tilemate customer for purposes of compliance with,
e.g., the market-making exemption, and the custdaeing desk would rely on the riskless principal
exemption. In a case where a desk is intermedi&tgtween two third parties in a back-to-back matgh
derivative, the trade would be exempt under thdess principal exemption rather than having to aggn
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the risk limits and metrics for compliance with tinarket-making exemption (which would be irrelevant
for a matched riskless principal derivative tramismg.*®

E. Loan-related swaps should be excluded from praoyigtading

The Proposal raises the possibility that certaamicelated swaps may be considered
proprietary trading, particularly if the new accting prong is implemented as propo$éd hese types
of transactions are not proprietary trading. #rthis any doubt about their status under the \éol&ule,
currently or as a result of the accounting prohgntour members believe an express exemption vibmuld
both appropriate and justified.

As the Agencies note in the Proposal, these tréinsacare typically entered into in
response to a customer’s desire to manage itesgttete risk on a loan from the bank (e.g., by
effectively converting a floating rate loan intdixeed rate loan). The terms of the swap are ddrivem
the terms of the loan and are offered only to #uekts borrowers (in contrast to a banking entitgtth
makes a market in interest rate swaps, for examfleg banking entity may contemporaneously hedge

46 The Federal Reserve has approved riskless paihagbivity in the context of derivative activitieSee
Banca Commerciale Italiana, 76 Fed. Res. Bull. @290) (the “BCI Order”) (approval of FX forward
derivatives in a riskless principal capacity).

In addition, the presence of counterparty crasit in each of the derivative transactions does not
negatively affect the ability to act as a risklpasicipal or use riskless principal authority. $3&& Order
atn. 9 ("An intermediary in the swap markets sty who is willing to step between the two patie a
swap agreement and act as the principal countgnpéft each of the other participants, thus talonghe
credit risk of each of the participants. Upon entginto a swap with one counterparty, the intetiagy
enters into an equivalent and offsetting swap waithther counterparty.”); Bankers Trust New York
Corporation, 75 Fed. Res. Bull. 829 (1989) (“Compaould be subject to the ‘business’ or ‘crediski
that its customer (or the counterparty) may faibay for securities purchased or fail to delivasusities
sold in a riskless principal transaction. In tee¢ntuality, Company would have to proceed agdlirest
defaulting party for breach of the agreement to daugell securities. However, this risk is notnsiigantly
different from the credit risk a broker assumesmit@xecutes a customer’s order solely as agér.
clear that this risk does not turn the agency #eti@n into one for the broker’s own account.”); ©C
Interpretive Letter No. 626 (July 7, 1993) (perinijta bank to engage in riskless principal seasiti
transactions, in which the bank “does not holchirentory any security purchased in a riskless paic
transaction, except in the case of a bona fidéesatht default”); OCC Interpretive Letter No. 3dUife
13, 1986) (permitting a bank to engage in riskjgascipal securities transactions and statinga“If
customer of Company in a riskless principal tratisadails to make payment or deliver securities dti
settlement, Company, under its contractual oblagativill be required to carry out the transactionthe
other customer. However, courts have determinagititiis risk that a broker may become an inadverten
principal due to the failure by one of its custom@oes not make the broker’s activities with reseur . .
[T]he possibility that a broker may become an iremtknt principal is permissible” under Section 1&he
Glass-Steagall Act).

47 83 Fed. Reg. at 33,462.
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the risk of the swap with a back-to-back offsettangap with a third party, or it may simply inclutthe
swap exposure as part of its overall interest iakemanagement and ALM progréfh.

The Volcker Rule permits banking entities to tramsa financial instruments “on behalf
of customers™*® specifically excludes lending activities from tw@ope of the Volcker Rufand permits
the Agencies to create new exemptions from the Réol®ule>* These provisions should provide ample
authority toestablish a new exemption from the definition of poprietary trading for loan-related
swaps, and any related hedging transaction, enteradto as a customer-facilitation transaction
incidental to the exercise of the banking entity’sending power. Treating these loan-related swaps as
market-making transactions (as the Agencies suggeshe alternative in the Proposal) subject tthell
compliance requirements that come with that exesnptiould be a wholly inappropriate method to
address what are simple customer-facilitation &atisns incidental to banking entities’ core lemdin
powers. Banking entities should not be requirednmose market-making policies and procedures on
lending desks that happen to enter into an incadewap transaction, and it is difficult to underst how
the market-making exemption’s formalistic requirensefor establishing two-sided markets and
determining RENTD as well as, where applicablehlyigechnical metrics reporting requirements, would
apply to such idiosyncratic customer-driven tratisas >

F. Expand the exemption for trading in foreign sovgnailebt to permit trading to the same
extent as U.S. government debt and to permit tepidirerivatives on U.S. and foreign
government obligations

As currently written, the Volcker Rule’s exemptifwn trading in non-U.S. sovereign
debt is limited and ambiguous. As a result, itscato question the ability of both U.S. and imtional
banks to trade home and host-country sovereignwiihout restrictior®® The current exemption takes a
territorial approach—it provides some entities vasemptions for trading in the sovereign securibies

48 The Agencies’ discussion of loan-related swajgssts that such swaps are always contemporanamusly
nearly contemporaneously hedged with an offsetimgp transaction with a third party, but it shoallsb
be permissible for banking entities to treat tts& of a loan-related swap in the same way it traaysother
loan-related interest rate exposure, to be managgart of the banking entity’s overall loan boolterest
rate risk management and ALM program.

49 BHCA § 13(d)(1)(D).

50 See BHCA 88 13(g)(2) and (h)(4). See also FS@CRér Study at 47 (describing the exclusion ohloa
trading from the Volcker Rule as an “inviolable’lewf construction to “ensur[e] that the econoniical
essential activity of loan creation is not infrinigepon by the Volcker Rule”).

51 BHCA 8§ 13(d)(1)(J)._See also De Minimis Exceptto the Swap Dealer Definition, 83 Fed. Reg. 24,44
27,458-62 (June 12, 2018) (proposing wider exemgtio loan-related swaps to be excluded from
counting toward the CFTC’s swap dealer de minitmieghold); CFTC No-Action Letter No. 18-20
(Aug. 28, 2018) (providing an insured depositorstitution and its affiliates no-action relief faxauding
loan-related swaps from swap dealer de minimisstiolel calculations).

52 Of course, if a banking entity maintains and wsemternal market-making desk for interest ratéxed
income trading to provide the loan-related swapratated hedging, the banking entity could incoaper
the loan-related swap into that desk’s overall nagm@nd risk limits.

53 See 2013 Rule, § __.6(b).
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the country in which the entity sits or, in somees the country in which the entity’s parent sitbis
narrow territorial approach fragments markets agiteggates pools of liquidity.

As a result of these territorial issues and amhiggiin the 2013 Rule, our members have
found the non-U.S. sovereign debt exemption toriveaukable and too limited. Many do not have any
desks that rely on such exemption to trade sovermsdpt.

Sovereigns need the liquidity that global banksedfiver headquartered in or outside the
United States) can provide. Many internationalkdseand U.S. banking organizations serve as primary
dealers to multiple sovereigns. In some casekibguorganizations that are subject to the VoldRate
due to their U.S. operations are the principalrmeliaries through which government financial and
monetary policies operate. They also play criticés as underwriters, market-makers and liquidity
providers for sovereign, state, provincial and roijpal debt issuances. In addition, these markets a
made more liquid and more robust by the derivadistvity in sovereign debt that offers synthetic
protection and synthetic access to sovereign iggmsanRestrictions on the ability of U.S. and na-U
banking organizations to continue serving thegeatiliquidity provision, investment and intermady
roles harm the governments they serve and makebsurdting organizations less competitive in those
markets than other banking organizations that ddvawe U.S. operations and therefore are not sutgjec
the Volcker Rule’s complex regulatory scheme.

Although the proposed modifications to the TOTU®rmagtion, if adopted as proposed,
could address several of the issues internaticar@gfdcurrently face when trading sovereign debhfro
their non-U.S. offices, an expanded non-U.S. sageréebt exemption is still required to ensure
equivalence between U.S. and foreign sovereignaeibto permit U.S. and international banks tceact
primary dealers, market-makers and liquidity prevedin foreign sovereign debt on an equal footimg o
of local offices, regional hubs and on a globald&acluding from inside the United States) withou
needing to comply with onerous market-making regugnts that do not apply to trading in U.S.
sovereign debt.

The Agencies should expand the regulatory exemptidor trading in non-U.S.
government securities. The simplest solution woulde a blanket exemption for all sovereign debt
trading (the way that trading in U.S. government seurities is exempted). Such an exemption
should also allow for the trading of derivatives orlJ.S. and non-U.S. government securities.

An expanded exemption for sovereign debt wouldlltheeplaying field for U.S. and
international banks, facilitate more efficient saign debt trading operations and remove an iftr@n
foreign governments that discourages cooperatiamténnational negotiations. The different levels
risk associated with different types of sovereightdcan be addressed in a more nuanced mannegihrou
risk-based capital and other prudential and superyirequirements.

G. The proposed framework for reporting risk-limit &dckes for underwriting and market-
making activities raises particular concerns foerinational banks

Our members appreciate the Agencies’ efforts t@kiynthe exemptions from prohibited
proprietary trading for underwriting and market-nmak and generally support the shift to using a
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banking entity’s own internally set risk limits taonitor compliance with the requirement that these
activities be designed not to exceed RENTD of tdieoustomers and counterparfiés.

Our members have significant concerns, howeveh thig proposed presumption’s
requirement that banking entities promptly reporthie appropriate Agency any time a limit is bresath
or increased, and we support the comments maettend submitted by BPI and SIFMA regarding the
practical impediments with the proposed limit atice framework. The proposed reporting
requirement would be much broader, and would requiore frequent and extensive reporting, than any
current compliance requirement in the 2013 Rule.

The proposed reporting framework would be partidylaurdensome for non-U.S.
trading desks seeking to rely on the market-makimgnderwriting exemptions. Prompt reporting from
business units around the world into U.S. regusasarves no useful purpose or policy objectiveskde
outside the United States do not have U.S. examimasite for receipt of reports. Indeed, on the
contrary, requiring contemporaneous reportingroftlbreaches to U.S. regulators would be an
unwarranted intrusion into local supervisory mattend could be contrary to local supervisory rules
including restrictions on sharing confidential siyi®ory information. The proposed modificationghie
TOTUS exemption may alleviate this burden for therations of international banks in many
circumstances. However, we generally believe @aHass intrusive form of supervisory review and
oversight that involves a holistic assessmentsif indicators and trends, rather than case-by+easew
of every limit breach or change, would be moreaife at ensuring that banking entities are not
manipulating their risk limits to evade the regtans of the rule while preserving the primary
independence of local supervisors and bank managdmeetermine appropriate risk parameters for
their businessesThe Agencies should abandon the Proposal’s req@ment for contemporaneous
reporting of risk limit breaches and increases, andely on ordinary course examination and
supervision to review compliance with market-makingand underwriting risk limits.

I". Funds Issues

The Agencies’ discussion in the Proposal regardwotgntial changes to the funds
provisions acknowledges many of the most significesues created by the 2013 Rule in that are@ Th
IIB appreciates the Agencies’ engagement with tiesees. The 1IB supports the adoption of the
Agencies’ proposed changes to the underwritingketamaking and risk-mitigating hedging exemptions
as they relate to covered funds. We also supperfgencies’ proposed changes to the SOTUS
exemption, including the elimination of the redioo on funding from U.S. branches and affiliatesl a
the codification of the important guidance in FAQdarifying the SOTUS exemption’s marketing
restriction.

However, the IIB urges the Agencies to adopt modifons on other issues that were the
subject of discussion, but not proposed changehgifProposal, including a permanent solutionlfier t
treatment of certain controlled non-U.S. funds sinaplification of the foreign public fund exclusion

54 83 Fed. Reg. at 33,459.
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A. Exclude controlled foreign funds offered solelysdidé the United States from the
definition of banking entity

For international banks, foreign funds that areaffdgred or sold to U.S. investors
(referred to herein as “foreign excluded fundshgmlly fall outside the definition of a coveredéu
under the 2013 Rufé. This appropriately reflects the statutory texd &me intent of Congress to limit the
extraterritorial scope of the Volcker Rule, as vesdllongstanding principles of international bank
supervision that limit unwarranted extraterritoaglplication of U.S. banking laws and accord appate
deference to home country bank supervision.

Unfortunately, this limit is not effective as implented in the 2013 Rule. While
international banks may freely invest in and spomisese funds outside of the United States, thiee=nt
may themselves become “banking entities” subjetiiéovolcker Rule’s proprietary trading and covered
fund restrictions if they are controlled by a bamkentity for purposes of the BHCA. This is dud¢ite
fact that the 2013 Rule carves out “covered furidgh the definition of “banking entity” but doestno
provide a similar carve-out for other types of farnldat do not fall within the definition of a “casl
fund.” And while the Volcker Rule statute crealbesad authority for the Agencies to exempt
investments in funds occurring “solely outsideldd tUnited States, provided that no ownership istere
such hedge fund or private equity fund is offeredsiale or sold to a resident of the United Stattthe
treatment of foreign excluded funds as non-covéads, and thus potential “banking entities,” reisde
investments in some foreign excluded funds sulbgegteater regulation than investments in covered
funds that meet the SOTUS exemption. As a rethdtpperations of controlled foreign excluded funds
are restricted in an unintended, back-door fashitmm-example, where an international bank serves as
general partner of a non-U.S. hedge fund it offeriss non-U.S. clients, that hedge fund’s trading
limited by the Volcker Rule’s prohibitions, everotlgh a comparable controlled U.S. hedge fund, or a
covered fund in which a banking entity invests urttle SOTUS exemption, would not be.

This issue is extremely important to our internagélomember banks, many of which have
extensive non-U.S. investments and asset managdmsinesses that would be significantly affected if
they were required to apply the Volcker Rule’s pretary trading and covered fund restrictions to
foreign excluded funds. For many of these strigstulocal law imposes certain governance arrangsmen
or structures that create controlling relationshipder the BHCA. In a survey we conducted in
September 2014, 18 respondent banks reported ®B4i8n excluded funds that they are deemed to
“control” for purposes of the BHCA and thus coulel dbnsidered banking entitig's A 2015 European
Banking Federation (“EBF”) survey of members reedahat eight of the 11 respondents expected severe
or significant impacts on their non-U.S. asset ngan@ent business because controlled foreign excluded

55 See 2013 Rule § ____.10(b)(iii) (including foreifigmds that have been exclusively been offereddmithe
United States in the definition of covered fundyonith respect to U.S. banking entities).

56 BHCA § 13(d)(1)(1).

57 See, e.g., IIB 2014 Letter.
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funds may also be deemed “banking entities”. Tleéglkt institutions reported, in aggregate, inrdngge
of 8,600 to 19,500 sponsored foreign furfts.

We and other trade associations, individual bankkfareign government officials have
raised this issue with the staffs of the Agenciesnany occasions since the 2013 Rule was publighed.
We appreciate that the banking agencies in JuB0&¥ acknowledged the issue and provided temporary
relief (until July 21, 2018) (the “Foreign Fund @ance”§° and that, through the Proposal, they have
extended this relief until July 20£8.We believe that the scope of the relief provitethe Guidance can
appropriately address the banking entity concegladed to international banks’ investments in, and
sponsorship of, foreign excluded funds. The dediniof a “qualifying foreign excluded fund” elidd
for relief essentially incorporates the requiremesfithe SOTUS exemption, which ensures that the
investment and sponsorship activities are condueteally outside the United States, and that thie ofs
such activities remains outside the United Staldge Foreign Fund Guidance added an additional
condition that a qualifying foreign excluded funel ‘lestablished and operated as part of a bonaafidet
management business”. While the Guidance did labibeate on the scope of this condition, baseden t
plain language and the extensive discussions WwilAgencies prior to issuance of the Guidance, our
members understand it to include hedging investsnemtfund-linked products to non-U.S. customers
that are written on bank-sponsored or third pastgifin excluded fund¥,as well as other situations
where an international bank has acquired a comgpihterest in a foreign excluded fund that is aged
by a third party as part of the third party’s bdida asset management business (for example, in
connection with managing the international bankéasury assets).

We appreciate that the proposed modificationse¢dlt@TUS exemption, if adopted,
would alleviate some of the burdens on control#e@ign excluded funds, as their activities would
generally be permissible because the entity aetingrincipal is outside the United States and &3S
and TOTUS conditions would ensure that the ristheffund’s activities are all outside the Unitedt8s.

58 See, e.g., EBF Foreign Funds Advocacy Survey étesggs (June 2, 2015) (submitted to the Volcker Rule
Working Group, June 19, 2015).
59 See, e.g., IIB-SIFMA Letter to Scott Alvarez (Jdl 2015); Letter from the EBF, Japanese Bankers

Association, Canadian Bankers Association and Aliatr Bankers’ Association to the Volcker Rule
Working Group (June 9, 2015); 1IB-SIFMA Letter a@dtline to the Volcker Rule Working Group
(May 20, 2015); Letter from SIFMA to Scott Alvar@2ct. 20, 2014); IIB 2014 Letter.

60 Federal Reserve, OCC and FDIC, Statement regpiadiatment of Certain Foreign Funds under the®ule
Implementing Section 13 of the Bank Holding Compaay (July 21, 2017).

61 83 Fed. Reg. at 33,549.

62 This also ensures the relief is aligned withpgheposal to allow fund-linked products involvingdges in

covered funds and is consistent with the Agenciegny revisited the 2013 Rule Preamble’s statemamts
the treatment of such fund-linked product structuneder the Volcker Rule’s backstop prohibitions.

63 Consistent with the requirements of the Foreignd=Guidance, such investments comply with the
requirements of the SOTUS exemption and the rigk@finvestments are wholly outside the UnitedeStat
Such investments do not create banking entity ssgteere a fund managed by a third party has U.S.
investors, because it becomes a “covered funditaunslis not a banking entity. It would not be t&jito
conclude that the same investment in a fund tlthhdi have U.S. investors would result in the Velck
Rule applying to the third-party manager’s manageroéthe fund.

33



0o
I I @ INSTITUTE OF INTERNATIONAL BANKERS

We reiterate our strong support for those changéset TOTUS exemption. However, requiring a
foreign excluded fund’s activities to comply with exemption such as the TOTUS and SOTUS
exemptions would impose limits on that entity’siaties, potentially impose compliance program
obligations and result in the further need to ltmiough to controlled subsidiaries of such fun@ibe
result is unnecessarily complex and creates pdiistbifor unintended gaps in the relief. It cesat
particularly unwarranted burdens in the contexnhgéstments in third-party funds.

A final, permanent resolution is still requiredefarably in the form of incorporation of
the Foreign Fund Guidance into a clean exclusiomfthe banking entity definition.

Foreign funds offered and sold solely outside thenited States should be excluded
from the definition of banking entity, just as coveed funds are excluded. A categorical exclusion
from the definition of banking entity, based on tiédinition in the Foreign Fund Guidance of “quyilifg
foreign excluded funds”, would be the simplest arabt effective approach and would best reflect
congressional intent and longstanding principlesit@rnational bank supervision and territorialitsron
the application of the BHCA. Such a carve-out wiaubt purport to change the BHCA definition of
“control” or “affiliate” any more than did the cagsouts for covered funds and merchant banking hgldi
companies described below. It would refine onby definition of a term specific to the Volcker Rule
the “banking entity” definition. Any carve-out wioblremain subject to the Agencies’ anti-evasion
authority.

The Agencies’ prior actions have demonstratedttiet have ample statutory and
interpretive authority to implement a regulatorgfiixing entity” carve-out. Covered funds benefinfra
simple carve-out from the banking entity definitiorthe 2013 Rule. This carve-out was implemeied
the Agencies to address an “unintended” consequaraeplying the BHCA definition of affiliate and
subsidiary to funds that would not be able to ofgeffathey were treated as banking entities. The
Agencies determined that restricting a covered uimyestment activities would be “inconsistenthwit
the purpose and intent of the statlfeiecause almost by definition, hedge funds engageoprietary
trading. The Agencies have also implemented atgulatory exemptions from the banking entity
definition—e.qg., for merchant banking portfolio cpamies—in some cases without providing any
express rationale or justificatién.

A simple carve-out for foreign excluded funds iscalithin the authority of the Agencies
and is justified by the same types of statutorpirgistencies and policy considerations that jestithe
covered fund carve-out. Through the SOTUS exempfmngress intended to exempt the non-U.S. fund
activities of international bank8. Foreign excluded funds engage in the same typies@stment and

64 Prohibitions and Restrictions on Proprietary Tmgdand Certain Interests in, and Relationshiph,wit
Hedge Funds and Private Equity Funds, 76 Fed. 68846, 68,855-56 (Nov. 7, 2011).
65 See, e.g., 2013 Rule § ___.2(c)(2) (excludingeoed funds, merchant banking portfolio companied, a

the FDIC acting in certain capacities, none of Wwhi@s specified for exclusion by the statute). &se
Volcker Rule Frequently Asked Question #14, Fordgiblic Funds Sponsored by Banking Entities
(June 12, 2015) (“FAQ 14"); Volcker Rule Frequerflsked Question #16, Seeding Period Treatment for
Registered Investment Companies and Foreign Phbfids (July 16, 2015) (*FAQ 167).

66 See BHCA § 13(d)(1)(1). See also 156 Cong. R&893 (daily ed. July 15, 2010) (statement of Sen.
Merkley) (“[The Volcker Rule] recognize[s] rules iofternational regulatory comity by permitting faye
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trading activities as covered funds eligible fag 8OTUS exemption but with even less connectidghe&o
United States. It would be inconsistent with ttegigory scheme to impose greater restrictionsoogign
funds that are not captured within the definitidricmvered fund” due to their lack of U.S. nexuartion
U.S. and non-U.S. funds that are covered funds ffauinot banking entities), especially wherehé t
foreign fund were a covered fund, an internatidraalk could control it under the SOTUS exemption.

A regulatory exclusion from the definition of bangientity would also align the
application of the Volcker Rule with longstandingngiples of international bank supervision, refést
in U.S. federal banking laws and federal bankingnages’ regulations and interpretations, whichtdimi
unwarranted extraterritorial application of U.Snkiaag laws and accord appropriate deference to home
country bank supervision. Under Section 4(c)(%hef BHCA, the non-U.S. affiliates of qualifying
foreign banking organizations are not subject &dtitivity restrictions of the BHCA unless they doat
such activities through an office or subsidiaryha United States; a similar broad carve-out for-boS.
activities should limit the application of the Viér Rule, including to foreign excluded funds cohéd
by an international bank. For these reasons, teasliry Report supported an exclusion from the ingnk
entity definition for foreign excluded funds.

Finally, we note that the Agencies have exerciseddinterpretive authority in other
aspects of the Volcker Rule and other statutoméwaorks in order to better implement their undexyi
policies. For example, based in part on their @utthto define “similar funds”, the Agencies have
created exceptions from the statutory definitiom@fered funds to address some of the overbreddth o
the “default” definition based on Sections 3(c)hy 3(c)(7)® In other contexts, the Federal Reserve
has excluded certain entities from a rule’s prdtobs, even where the “literal terms” of a statdité not
explicitly call for an exclusion, because providisg exclusion would neither implicate any material
supervisory interest nor pose a threat to safatiysanndness that the statute was designed to p/8ven

The 11B strongly supports a clean exclusion from blanking entity definition as the most
effective and permanent way to address the foregiuded fund issue. Howevéira clean exclusion is
not adopted in the final rule, the Foreign Fund Guilance relief for “qualifying foreign excluded
funds” should be made permanent.This could be accomplished by simply extendingfbeeign Fund
Guidance indefinitely or by issuing a new FAQ. olir view, however, a simple fix in the rule itseiat
leverages the definition in the Foreign Fund Guagamather than relying on a form of guidance, \doul
be most appropriate and effective.

If the Agencies do not adopt a clean regulatoryusken for qualifying foreign excluded
funds or a permanent extension of the Foreign Faudance, the IIB urges the Agencies to find an
equally effective method for achieving the samefical effect. One option could be a “presumpidn

banks, regulated and backed by foreign taxpayeitbe course of operating outside of the UnitedeStt
engage in activities permitted under relevant fprdaw.”).

67 See Treasury Report at 78.
68 See 2013 Rule, § __.10(c); 79 Fed. Reg. at 5870-7
69 See, e.g., Transactions Between Member Bank3laeid Affiliates, 67 Fed. Reg. 76,560, 76,563-B4¢.

12, 2002) (providing exclusions from the Regulat@rdefinition of “financial subsidiary” for (1) any
subsidiary of a state bank that engages in aetsvitiat the parent state bank may engage in gingotler
federal law and (2) subsidiaries of banks engagéuisurance agency activities).

35



0o
I I @ INSTITUTE OF INTERNATIONAL BANKERS

compliance” with the Volcker Rule. We believe teath an approach is not optimal as it introduces
unnecessary complexity and creates an overhangeeftainty about its application over time and
guestions about what circumstances could triggebattal of the presumption. However, if this were
only path the Agencies could support to makingRbeeign Fund Guidance permanent, achieving that
goal is more important than the specific form dfefeand we would support it. In that case, it Wbhe
critical that neither the banking entity nor thadiuhas an obligation to affirmatively demonstratgaing
compliance with the Volcker Rule, and rebuttalle# presumption should be focused on preventing any
deliberate evasion of the Volcker Rule’s proprigtsading or covered fund prohibitions.

B. Confirm the ability to “opt-in” to covered fund $tes as a useful supplemental relief for
foreign excluded funds, assuming the territoriaits on Super 23A are clarified

In the Proposal, the Agencies solicited input ootl@r possible solution to the foreign
excluded fund problem—permitting banking entitieelect to treat a foreign excluded fund as a aver
fund to avoid the consequences of being a bankitityeinder the Volcker Rule. Subject to the
requirements governing relationships with coveredls generally, a banking entity that has eleaed t
treat a foreign fund as a covered fund would bengiggd to invest in, sponsor, or have certain
relationships with that foreign furfl. Under this approach, an international bank wdalde to rely on
an exemption such as the SOTUS exemption to innestsponsor a foreign fund for which it has “apte
in” to the covered fund regime.

The IIB believes a clean banking entity exclus®thie best approach to solve the foreign
excluded fund issue and fulfill the congressiongtt to limit the extraterritorial applicabilityf the
\olcker Rule. Other options, including a coveradd “opt-in” mechanism, would be unnecessarily
complicated and potentially create new uncertaietyarding their interpretation and application.
However, the IIB supports confirming the availalilof this approach as an additional, supplemental
fallback option, which could provide helpful flexiby in cases where the availability of the camwat
from the banking entity definition or other formrafief adopted by the Agencies is not clear.

Therefore, in addition to the categorical exclusion from the dfinition of banking
entity described above, it would be helpful for theAgencies to confirm it is possible for a banking
entity to “opt in” to the covered fund regime and dect to treat a foreign excluded fund as a covered
fund as a supplemental approach to avoiding the untended application of the Volcker Rule to
foreign excluded funds.

As the Agencies mention in the preamble to the &al one potential drawback to this
approach is the risk that the so-called “Super 2g8divisions! could be interpreted to apply in a way that
disrupts the ordinary course activities of sucbraifjn fund or layers compliance burdens onto timel's
operations? To make the “opt in” approach a viable supplemkeapproach, the Agencies would
separately need to favorably address the requkst/lvegarding Super 23A.

70 See 83 Fed. Reg. at 33,445.
n BHCA § 13(f); 2013 Rule, § __.14.
2 83 Fed. Reg. at 33,445 (Question 20).
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Clarify that the Super 23A prohibition is subjettthe same territorial limits as
Section 23A itself and does not reach transactietiween a non-U.S. affiliate of an
international bank and non-U.S. covered fundsuuticlg foreign excluded funds that
have opted into covered fund status, where thereskles outside the United States

As implemented in the 2013 Rule, there has beere soroertainty about whether the

Super 23A prohibition could be interpreted to pbathextensions of credit and other covered transast
by a non-U.S. affiliate of an international bamkpplying Super 23A outside the U.S. in this manner
would represent an unjustifiable extraterritorigb@nsion of the Volcker Rule’s intended scope, e w
as a departure from traditional bank regulatorpgples. Implementation of Super 23A should,
consistent with the policy objectives of the VolcRaule (and the scope of Section 23A and the Fédera
Reserve’s Regulation W), focus on the activitiebafiking entities inside the United States ancappty
to the activities of international banks actingsodé of the United States. Principles of statutory
interpretation, traditional deference to home coubaink regulation in this area and policy consatiens
each support this conclusion:

First, the Agencies’ interpretations of Super 28&wdd take into account the
presumption against extraterritorial applicatiordo®. law’® Congress must clearly and
affirmatively express an intent to apply U.S. ladwaad, and it did not do so in the
context of the Super 23A prohibition. Nothing retstatutory text of the Volcker Rule
suggests that relationships between an interndto@rgk and non-U.S. funds (which
international banks are expressly permitted toshire sponsor and advise) should be
limited by Super 23A.

Second, Congress and the Agencies have histor@atlyconsistently adhered to the
principle of deference to home country regulationthe non-U.S. operations of
international banks with respect to the regulatbaoredit extensions and other “covered
transactions,” which are traditionally matters sabfo home country risk management
standards and requirements. For instance, nefhetion 23A itself, nor U.S. lending
limits, apply to an international bank’s non-U. 8atiches™

Third, limiting the prohibition to transactions by¥S. banking entities would be
consistent with the intent of Congress and the Agsnto focus on limiting the risks to
U.S. banking entities. Just as the SOTUS and TO@Xé$nptions are designed to avoid
restricting an international bank’s activity outsithe United States where the risk resides
outside the United States, so, too, the Super 28Ailpition should apply only to
transactions that create risk for U.S. bankingtiesti The parameters of the SOTUS
exemption outline the extraterritorial limits oetNWolcker Rule and specifically allow for
commercial exposure to non-U.S. covered funds det$ie United States. Super 23A
should be construed so as not to impinge on thetggbermitted by the SOTUS
exemption and, more generally, to avoid outcomasdhe inconsistent with the BHCA

3 The Supreme Court reaffirmed this principle inrlikon v. National Australia Bank, 561 U.S. 2471@Q

4 See, e.9., 12 C.F.R. § 223.61 (limiting the agion of Federal Reserve Act Sections 23A and\2BiB
respect to international banks to transactions éetvtheir U.S. branches and agencies and certain
affiliates).
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Offshore Authorities, under which international kamay engage in activities of any
kind outside the United States.

The Agencies should clarify that Super 23A is subg to the same territorial limits
as Section 23A itself and does not apply extratetorially to transactions between the non-U.S.
affiliates of international banks and non-U.S. cowed funds, including foreign excluded funds that
have opted into covered fund status, where the riséf these transactions lies entirely outside the
United States. Just as the Agencies had the authority to clamithe 2013 Rule that Super 23A was not
intended to prohibit investments in covered funaisnsored pursuant to Section ___ .11 of the 2018,Rul
they should also clarify that Congress did notndt® limit lending or other covered transactiogsab
international bank acting from outside of the Udiftates.

D. Clarifications and changes to the SOTUS exemption

The 11B strongly supports the proposed changes tdie SOTUS exemption, including
the codification of the guidance released in FAQ 18nd the elimination of the restriction on
financing from an international bank’s U.S. branches and affiliates for the purchase of covered
fund interests. FAQ 13clarified that foreign banking entities may invastovered funds under the
SOTUS exemption that have been offered and sdli$o investors so long as the foreign banking entit
and its affiliates do not participate in any offerssales of the fund'’s interests to U.S. investdrkse
release of FAQ 13 in 2015 provided much neededtglar both international banks and private fund
sponsors (whether or not bank affiliated) regardiregability of international banks to invest itirth
party U.S. private equity and hedge furitidn these circumstances, the risk of the inteomati bank’s
investment is borne outside of the United Stated,FRAQ 13 appropriately reflects the intended terial
limits on the Volcker Rule. This clarifying guidaanshould be codified in the Volcker Rule’s
implementing regulations. In addition, the progbsémination of the restriction on U.S. affiliatead
branches providing financing for the purchase afeced fund interests is logically consistent with t
proposed change to the parallel financing restmcin the TOTUS exemption and should be adopted,
along with the changes to the TOTUS exemptiom@final rule.

E. Simplification of the foreign public funds exclugio

The 2013 Rule appropriately excludes “foreign publinds” from the definition of
covered fund, reasoning that these funds are nouieadent to U.S. registered investment companies
(“RICs”) than to private equity and hedge funds dodchot present the same risks that the coveradl fun
provisions were meant to addréSsHowever, the multiple, complex conditions impogethe 2013
Rule create unreasonable limits, uncertainty aagaoranted burdens. Some of the conditions requoed
satisfy the definition are ambiguous and requiferimation which is often extremely burdensome (or
impossible) to obtain or ascertain, particularlyewtihe fund is sponsored, advised or distributethiogt
parties. In particular, to qualify, a foreign pieldund must, among other requirements, be autédria
offer and sell ownership interests to retail ingestn the issuer’s home jurisdiction and must sell
ownership interests predominantly (i.e., 85%) tigtoone or more public offerings outside of the Bait

s See IIB 2012 Comment Letter; 11B 2014 Letter (resfing that the Agencies confirm this interpretatf
the U.S. marketing restriction).
76 See 2013 Preamble at 5677-79.
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States. In addition, as interpreted by the Agenctee foreign public fund exclusion appears taireq

that a qualifying issuer actually sell some (ungpest) portion of its interests to retail investped! of

which goes far beyond the 2013 Rule’s treatmeI@fs. These conditions require—even when a fund
is publicly registered—a complicated, fact-specifgsessment about the manner and extent to whach th
fund has actually been offered to or held by thalipwat various stages of its existence or distrdyu

The Agencies helpfully acknowledge many of thesaceons, and solicit input on how to address them
and more effectively implement the foreign publiad exclusion!” We proposed the following

revisions to the exclusion.

Eliminate requirements regarding the composition othe fund’s investors, including
the “predominance” requirement. A banking entity’s empirical information regamdicompleted, as
well as future, marketing efforts for any foreigubtic fund will be very limited—particularly so wiit
respect to unaffiliated funds. It may be difficaitimpossible for a banking entity to obtain stiéfnt
information on ownership of fund interests to detiere whether 85% or more of a particular fund has
been sold to non-U.S. residents, or whether the has in fact been sold to retail investors, paldidy
when a fund is sold through a foreign exchangetbird-party distribution platform. The 2013 Rude’
“public offering” requirement has raised questiab®ut whether a foreign fund authorized and made
available for sale to retail investors but soldignificant part to institutional investors coukly on the
exclusion. Under the 2013 Rule, even certain fuhdsare available to the public by virtue of fgein
listed and traded on a retail-level stock exchangg not qualify as a foreign public fund, as th&20
Rule’s definition of “public offering” is linked téhe primary public distribution of a particulamfit The
U.S. securities laws recognize a company as piibics registered under the Securities Exchangg A
irrespective of its manner of primary distributioA.revised definition that looks to the fund’s
gualification as eligible for sale to retail invest would provide for similar recognition for foga funds,
and avoid unnecessary and burdensome requirensdatisd to the composition of its investor base.
Qualification of a foreign fund for sale to retailestors outside the United States—similar tostegtion
with the SEC for RICs—should be sufficient evidetitat the foreign fund is subject to regulatory
safeguards that make it appropriate to exclude flecovered fund definition, regardless of whare o
how interests in that foreign fund are actuallydsol

Eliminate the “home jurisdiction” authorization req uirement. It is relatively
common outside the United States for a fund torgamzed in one jurisdiction, but principally safd
another jurisdiction, including in some cases bdistgd for sale on a public stock exchange in lagot
jurisdiction. Business considerations, tax treatmer client-driven preferences frequently leadkat
participants to domicile an entity in one jurisdict, even while it is offered or conducts business
another. As long as the foreign public fund coeplvith the investor protection and other lawshm t
jurisdiction where it is qualified for sale to riétahat should be sufficient; requiring the furagualify to
sell to retail investors in a jurisdiction where&des not plan to sell to investors would not fertthe
Volcker Rule’s policy goals.

Address any evasion concerns through a requirememiat the fund be subject to
substantive regulation designed to protect retailnvestors, and through a general anti-evasion
provision. In our view, no criteria should be required otti&n simple conditions that a fund must be
qualified for sale to public investors in a foreijgnisdiction that subjects the issuer to substanti

m See 83 Fed. Reg. at 33,472-76.
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regulation designed to protect retail investorfie Tequirement that a fund be subject to subs&antiv
regulation in particular would give the Agencies Hbility to exclude as ineligible any jurisdicteoar
specific regulatory schemes where the resultinglagipn is determined over time to be insufficigntl
similar to those of the Investment Company Actyifig to specify at too granular a level what
restrictions should apply would make the rule togspriptive and complex to implement in some cases,
whereas a general statement such as this woulderawlear basis for further Agency guidanceaSdul
on experience implementing the rule, they beliéwed is a need to expand on what is required td mee
this condition. In addition, the Agencies havedat@nti-evasion authority under the rule, and any
reliance on the foreign public fund that they degnmeonsistent with the intent of the statute drel t
regulation could be addressed through further guidas they gain experience with implementation of
the rule in practice.

Explicitly include foreign funds that are listed ona stock exchange and available in
retail-level denominations Providing an express exclusion with respecbteifn funds that are
exchange traded would significantly reduce the demify and burden of applying the exclusion. In
many cases a fund becomes “public” not throughracpdar public distribution of its securities, bioy
the public listing and trading of its securitiesastock exchange. Any issuer whose securitietaded
in retail denominations on an internationally retiagd public stock exchange (and thus not listdg on
on a restricted or professionals-only portion @& éxchange) should qualify, as such a listing shbel
sufficient to demonstrate that the fund is eligitéoe sold to retail investors and therefore muioli
nature.

The revisions described above could be implementadevised definition that would
read as follows:

(1) Foreign public fund

(i) Subject to paragraph (ii) below, an issuer thairganized or established outside of the
United States and either:

(A) () Has been qualified to offer and sell ownership interests to retafiestors in one
or more jurisdictions outside of the United Stateghich the fund will be distributed
that subjects the issuer to substantive regulatésigned to protect retail investors; and

(I Has filed or submitted, with the appropriaggulatory authority, offering disclosure
documents that are publicly available; or

(B) (1) Has ownership interests listed on an indionally recognized exchange in a
jurisdiction outside the United States, which arailable for purchase (either directly or
through an authorized participant) by public ineeston the exchange in retail-level
denominations; and

8 Because some jurisdictions do not contain a foepproval process prior to retail sales beginning,
propose that the condition refer to the fund “dyadg” as a fund eligible for sale to retail invest.
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(1N Is required by the exchange’s listing standatafile periodic financial reports that
are made publicly available by the exchange.

(ii) If an issuer’s banking sponsor is located froogyanized under the laws of the United
States or of any other State, or is controlledatliyeor indirectly by such a banking
entity, the issuer is notfareign public fundf the issuer is formed for the purpose of
investing for the benefit of the sponsoring bankemgity, its affiliates, or directors and
employees of such entities.

With these revisions, it should be straightforwBmdbanking entities to classify most
eligible issuers as foreign public funds basedealily available objective indicators of their risged,
public status. For example, we would expect alléitakings for Collective Investment in Securities
(“UCITS”) funds to qualify as foreign public fundas would any issuer whose securities are solesubj
to the retail disclosure requirements of the Eldiskaged retail insurance-based and investment giodu
(“PRIIPs”) regulation’” As in other areas of the rule, the Agencies woetdin flexibility to address any
evasion concerns that arise in connection withdimgplified approach. Attempting to craft highly
detailed, prescriptive conditions is simply notediective means of implementing the intent of ttade
given the huge diversity of fact patterns and diffg structures across jurisdictions. The guiding
principle should be to exclude vehicles that am@lar to RICs and do not present the risks of iectir
exposure to hedge funds or private equity fundse dimple approach described above would achieve
that aim without opening up U.S. banking entiteshte risks the Volcker Rule was intended to addres

V. Compliance Issues

The IIB supports the Agencies’ efforts to tailodaeduce the overall compliance burden
the Volcker Rule currently imposes on banking orgations, both U.S. and international. However,
further revisions and clarifications are neededgpropriately focus compliance program obligations
the U.S. operations of international banks an@$sén unnecessary burdens on all banking orgamzati

A. The Agencies should reverse the unwarranted expae$ithe CEO attestation and apply
the compliance framework to international banksHdamnly on their U.S. trading assets
and liabilities

The 1IB welcomes the Agencies’ efforts to tailodaeduce the burdens of the Volcker
Rule’s compliance program requirements, includorglfanking entities with “limited” ($1 billion oeks)
trading assets and liabilities. However, the BRxtremely concerned that the Proposal would ipos
unnecessary, inappropriate and disproportionatgtiante program requirements on international banks
with limited U.S. trading operations. We are gadarly concerned that the Proposal would incréase
compliance burden for many international banksugtothe broadened application of the CEO
attestation.

1. The CEO attestation should not be expanded to apggditional international
banks
IS See Regulation (EU) No. 1286/2014 and associatplmenting legislation.

41



INSTITUTE OF INTERNATIONAL BANKERS

The most concerning aspect of the Proposal’s ré\tzee-tiered approach to
compliance is that it would subject dozens of iméional banks with little or no U.S. trading ativo
the CEO attestation requirement for the first tinrBased on publicly available data and confirmation
from our members, we believe there are 24 intasnatibanks that are currently subject to the endanc
compliance program of Appendix B and the associ@fe@® attestation requirement under the 2013
Rule® These institutions—the international banks wité most significant U.S. operations—have
expended substantial time and resources over shedaeral years building and maintaining internal
systems and processes to support a robust CE@atitins

Based on the most recent public data from the Re&arservé! over 130 international
banks from 47 different countries are currentlyjecitto the Volcker Rule, despite most of these
institutions having very limited U.S. operatioribwenty-five of our members have confirmed to ug tha
they would become subject to the CEO attestatiqnirement for the first time. According to pubjicl
available data from these members’ call and FOG¥p®Srts, the vast majority of these members have
estimated U.S. TAL of under $1 billion. These mensbthave a median of approximately $12.4 billion in
U.S. branch and agency assets (the smallest ha$dbiiillion, and the largest has $38.2 billiomda
slightly more than half (16 of the 25) have U.SKar-dealer affiliates, with median assets in trekeér-
dealers of only $82 million (ranging from a minimwh$1 million and a maximum of $563 million).

The IIB members that expect to be captured fofiteetime by this requirement include:

. A northern European bank with approximately $14obiin total global consolidated
assets, approximately $4 billion in gross tradisgets and liabilities worldwide and no
U.S. trading asset and liabilities. This bank’§ Uoperations are limited to corporate
banking and treasury services, including an appmately $1 billion branch in the United
States, with approximately 50 U.S. employees.

. A European bank with approximately $268 billiortatal global consolidated assets,
approximately $11.7 billion in gross trading assetd liabilities worldwide and no U.S.
trading assets and liabilities. This bank has aaprately $2.5 billion in assets held in a
branch in the United States, with approximatelye@#loyees.

We believe that there are dozens nsom@larly situated international banks, many of
which may not even realize the significance ofghgposed changes, and we are working with our
members to help them understand whether and hewéw and unexpected U.S. regulatory requirement
will apply to them. We have preliminarily idengfl at least 17 additional member institutions that
appear to have over $1 billion in global tradingets and liabilities based on data available fr&R S
Global Market Intelligence. Most of these interoaal banks would fall into the limited trading ats
and liabilities category if it were not for the usfeglobal, rather than U.S., trading assets aatallifies to
measure the threshold. Some others may have et billion in U.S. trading assets and lialei
but are not currently subject to Appendix B becahse total U.S. assets are less than $50 billioth

80 Based on our review of publicly available date,dw not believe any international banks that hes®

than $50 billion in U.S. consolidated assets haa 610 billion in U.S. trading assets and lialgit
81 See Federal Reserve, Structure Data for U.SkiBgiOffices of Foreign Entities (Mar. 2018).
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their total U.S. trading assets and liabilities less than $10 billio# But all of these would be forced to
expend substantial time and resources to devemtérnal systems and processes needed to sw@pport
robust CEO attestation.

In sum, while 24 international banks appear touigext to the 2013 Rule’'s CEO
attestation requirement, we have identified attlé2anore that we believe will be captured by the
Proposal’'s modified thresholds. And we suspecedszanore will recognize the issue after further
review. At a minimum, the Proposal would nearlglé the number of international banks required to
submit an attestation, making at least half ofra#irnational banks with U.S. banking operationsject
to the requirement without regard to the size @vance of their U.S. activities.

Imposing the CEO attestation requirement (and inmga$ anew) on dozens of
international banks with limited U.S. operationsabimpose an unjustified and unnecessary cost on
institutions with no material corresponding bengfit).S. financial stability. It is unnecessary tioe
Agencies to enforce compliance and does not sery@aportant supervisory function. These
international banks have not changed their busasesscreased their systemic risk or evidenced any
noncompliance with the Volcker Rule since implenag¢ionh of the 2013 Rule. Indeed, the 2013 Rule
caused some of our members with small- and medinett4).S. operations to shut down all U.S. trading
and investment activities, rather than incur th& od implementing U.S. compliance programs. Aed y
all would be required to create unnecessary negrpnas to support an attestation process.

Such an expansion is plainly inconsistent withdtaged goal of the three-tiered
compliance framework to “improve compliance effiwees for all banking entities generally and furthe
reduc[e] compliance costs for firms that haveditit no activity subject to the prohibitions and
restrictions” of the Volcker Rul®. It is also inconsistent with the Agencies’ betiedt the CEO
attestation requirement should be applied onlyaiaking entities with “meaningful trading activitie¥
In contrast to these statements, there is no sufipoor even recognition of, the extent of expansof
the CEO attestation in the Proposal. There isppaigent logic to requiring a CEO attestation from a
$100 billion international bank with a single $llibn branch in the United States, which is solely
engaged in the business of making commercial laadginancing trade in the United States (and that
has no U.S. trading assets and liabilities at silthyply because the international bank holds $iibhiin
trading assets in its head office. And yet thisregle describes accurately the situation that many
international banks will be facing under the Pr@pos

The Agencies should not expand the scope of the CEiestation requirement to
apply to a broader set of international banks tharare currently subject to the requirement.

82 Conversely, we assume most, but perhaps ndi.&l,banking organizations with $1 billion or mane
gross trading assets and liabilities are also $86rbillion in total consolidated assets and trogeef
currently subject to Appendix B. Thus, the expansif scope of the CEO attestation will overwhelgiyn
affect international banks with limited U.S. adiyvi

83 See 83 Fed. Reg. at 33,440.
84 See 83 Fed. Reg. at 33,4809.

43



INSTITUTE OF INTERNATIONAL BANKERS

2. The calculation of “limited” trading assets and hdities for foreign banking
entities should be based on their U.S., not wodéwtrading assets and
liabilities

The Proposal’s most prescriptive compliance requéms would apply to banking
entities with “significant” trading assets and ligles. For international banks, this thresholdudd be
calculated for international banks based on thaintmined U.S. operations. However, the Agencieg hav
proposed to measure international bank tradingsasel liabilities on a global basis to draw time li
between banking organizations with “limited” tragliassets and liabilities, which are eligible fae th
“presumption of compliance”, and banking organaasi with “moderate” trading assets and liabilities,
which (i) are not entitled to the presumption, iy maintain a “simplified” compliance program (atn
may be embedded in existing policies and proceares (i) must also submit a CEO attestafion.

This approach will make the presumption of compgl@nnavailable for many
international banks that engage in no trading evimml trading in the United States, and will force
dozens of international banks with limited U.S. rgpens to provide a CEO attestation for the firsie,
as described above. The Proposal justifies tBislrby suggesting that it might not be appropriate
permit large international banks to benefit frora thresumption of compliance” available to banking
entities with limited trading assets and liabibtizased solely on the trading activity of their U.S
operation$® However, the Agencies did not explain how tradisgets and liabilities with no connection
to the United States should trigger the VolckerdRutore concerns or why they should subject doaéns
international banks to more stringent compliancgirements and the CEO attestation. Basing an
international bank’s U.S. compliance obligationsnem-U.S. trading activities that do not affect U.S
financial stability would be contrary to the staytand congressional intent to limit the Volckerl®&s
extraterritorial scope and to historical applicataf the BHCA®' It would also be inconsistent with the
Proposal’'s approach to the TOTUS exemption, whestks to narrowly focus restrictions in the Volcker
Rule to circumstances where undue risks to U.&ntral institutions and U.S. financial stability yna
arise, and indeed seeks to further exclude nontta8ing activities.

The full impact of the proposal to use global tradassets and liabilities for international
banks is difficult to assess with precision, intga@cause of the lack of readily available, rekadohd
comparable public data on trading assets anditiabi(and particularly international trading assabd
liabilities), and in part because the Proposal cmtsndicate how trading assets and liabilitiesusti be
calculated, either in the U.S. or on a global ba§lensequently, many international banks—partrtyla
those with limited U.S. operations—are not abldétermine with certainty how the Proposal would
apply to them. We have seen no comprehensiveqtiajs or cost-benefit analysis from the Agencies
that describes how the changes to the compliarargom and CEO attestation will apply to internagion
banks® Nevertheless, as described above, we expeca thage proportion of the over 130 international

85 See 83 Fed. Reg. at 33,437 and 33,441; Prop@&sed.&(t), (v) and (ff).

86 83 Fed. Reg. at 33,441.

87 See BHCA Offshore Authorities and footnote 21va&ho

88 Indeed, the only Agency projections of how tleediof the compliance program will apply to banking

entities is in the May 31, 2018 FDIC staff memonamdecommending the FDIC board adopt the
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banks subject to the Volcker Rule will fail to géahs limited trading asset and liability banksediolely
to their non-U.S. trading assets, even if thosetadsve no connection to the United States andiéve
they represent a tiny fraction of the bank’s oJdralance sheet. The Agencies should not adofit suc
significant expansion of the scope of the CEO it without first publishing for comment their
projections for how many banks would be impacted.

The Agencies should base the dividing line betweéiimited” and “moderate”
trading assets and liabilities on the trading assetand liabilities of international banks’ U.S.
operations, not their worldwide trading assets andiabilities, consistent with the calculation of
significant trading assets and liabilities under tle proposed compliance framework.This
modification to the Proposal would go a long wawydods avoiding overbroad application of the CEO
attestation to international banks with limited Uoerations and would further the congressioriahin
to focus on risks in the United States. It woulkbanake the calculation of trading assets andlitias
consistent for each tier of the Proposal's threeeti compliance framework, and avoid the compbeesti
and uncertainty associated with calculating tradisgets and liabilities on a global basis.

3. To better achieve the tailoring goals of the Pragdpthe trading assets and
liabilities threshold for the CEO attestation shduémain at $10 billion

Under the 2013 Rule, the CEO attestation requirémernggered by either $50 billion in
U.S. assets or $10 billion in U.S. trading assetslabilities. We support the focus on tradingeis and
liabilities, as opposed to total assets, as geyeahe more appropriate measure of significantvégti
relevant to the Volcker Rule’s prohibitions. Theposal to require a CEO attestation from banking
entities with trading assets and liabilities of en810 billion represents an unnecessary expalnsithis
burdensome requirement. Banking organizationsestip the CEO attestation requirement build and
maintain specific internal systems and processesgport the CEO attestation process. These @eses
stand in stark contrast to the tailoring goalshefProposal, which deletes the “enhanced compliance
program” of Appendix B and expresses the expectdhiat middle-tier banks could simply integrate
Volcker Rule compliance into existing policies gmdcedures. Efforts to achieve this simplificatand
tailoring would be frustrated by the need for aasafe Volcker Rule reporting and sub-attestation
infrastructure, layered on top of day-to-day pelcand procedures. To be consistent with the Bedigo
intent to focus compliance efforts at the bankingpoizations with the largest, most significanting
operationsthe CEO attestation should be limited to banking etities with over $10 billion in U.S.
trading assets and liabilities

B. The Agencies should make clear that the VolckeeRompliance program requirements
“stop at the water’s edge” and apply only to th& perations of international banks

International banks have incurred substantial dlobenpliance costs in order to
implement the 2013 Rule’s prescriptive complianaggpam requirements on a global basis, costs teat a
disproportionate to international banks’ activitieghe United States. Based on data from 16 IIB
members of various sizes, the U.S. operationstefnational banks represent an average of 14%eof th
global operations, and U.S. trading assets (asilede for metrics purposes) represent on aveesse |
than 1% of global assets. International banksviiets are overwhelmingly conducted, booked anidl he

Proposal. That memorandum’s analysis is limitedde the compliance tiers and CEO attestation would
change for a few state non-member insured depysitstitutions.
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outside the United States (such that the risk i|@sinles outside the United States), and many alekks
and affiliates in a large international bankingamigation engage in very little or no activity tiséould
trigger U.S. regulatory scrutiny under the VolckRarle. Despite this, foreign banks have incurred
hundreds of millions of dollars in external ancemmal costs directly attributable to implementatidithe
2013 Rule’s U.S.-designed compliance program—moP013 Rule’s substantive restrictions—for their
foreign operations.

The non-U.S. operations of international banks khoat be subject to prescriptive U.S.
compliance program obligations. International lrankderstand that business units outside the tkS. a
subject to the substantive provisions of the ValdRele, and depending on its activities, it may be
necessary to monitor a non-U.S desk’s compliande, wig., the TOTUS exemption or an exemption for
U.S. trading. The Proposal helpfully seeks to cedine 2013 Rule’s unwarranted interference with
international banks’ non-U.S. operations by, egstoring the TOTUS exemption to its originally
intended scope and by removing Appendix B. Manthefrequests in this letter are designed to farthe
ease the substantive limits places on those nonfuisness units. But those efforts will largedy b
frustrated if these business units are requiredtiin or newly implement prescriptive U.S. comptia
and/or reporting programs pursuant to Section % Sgction .5, Section __.20 and the Appendix
outside the United States.

Requiring non-U.S. business units and entitiesoteegn themselves with U.S.-imposed
policies and procedures runs contrary to Congrestest to exclude the non-U.S. activities of
international banks from the Volcker Rule’s protigms. It does not serve to focus compliance &fon
activities and risks in the United States, and @&m unwarranted encroachment on the supervisory
jurisdiction of local regulator®. International banks should be free to operatie tiumn-U.S. operations
in compliance with applicable law (including theldker Rule, where relevant) and local supervisory
requirements.The extraterritorial reach of the Volcker Rule’s compliance program and reporting
obligations should be clearly and appropriately linited, stopping at the “water’'s edge,” as Congress
intended.

C. Permit separate and independent corporate groupes analyzed separately for purposes
of determining banking entity status, Volcker Retenpliance obligations and gross
trading assets and liabilities

Although it would not substitute for a clear tesrial limit to the Volcker Rule’s
compliance program obligatioritie 1I1B also supports the suggestion in the Propos#o disaggregate
separate and independent corporate groups within global financial services conglomerate for
analysis of banking entity status, Volcker Rule comliance obligations and trading asset and
liability calculation purposes. The Agencies raise in Questions 7 and 8 of tleafble the possibility

89 Including for firms making use of the rebuttaptesumption of RENTD as currently proposed.

90 Cf. CFTC Cross-Border White Paper at 20 (notiveg tbroad extraterritorial application . . . isgly not
sustainable and may signal to non-U.S. regulataisthe [Agencies do] not respect their rightful
sovereignty over entities established and operatitigeir jurisdictions”) and at 41-2 (stating tfiabn-
U.S. regulators should be expected to act as rakers for their jurisdictions . . . [and they hdlve right
to] amend and revise . . . laws and to regulatetiigies that operate within [their] jurisdictiai]).
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that separate and independent groups of affilizdesd be analyzed independently of other affiliated
entities under the same ultimate parfénitf each such group is analyzed independentlyisuetigible for
a presumption of compliance or an exclusion froenlelcker Rule based on its lack of U.S. banking
operations and/or trading assets and liabilities, ¢ould address certain issues of Volcker Rule
overbreadth described in this letter. For exanmglglpbally active European bank with a U.S. braanuth
an international investment banking operation naytrol a local, retail level banking group in, e.g.
eastern Europe that operates separately and indieptinfrom the ultimate parent and has no, or aidy
minimis, contact with the United States. Suchm@amte subgroup would be a prime candidate for a
complete exclusion from the perimeter of the VotdRele’s substantive and compliance provisions.

D. Reconsider the scope and complexity of the cuardtproposed metrics reporting
requirements

Our members are concerned that the Proposal w@gndisantly expand the type,
amount and complexity of information required torbported under the metrics reporting regime, and
result in substantially increased burdens for thosnational banks subject to this regime. Irtipalar,
the Proposal’s focus on granular and detailed heeranformation is in stark contrast to the Progliss
suggested deletion of Appendix B of the 2013 RiHarthermore, instead of reducing the number of
metrics and focusing on those that may provideipend meaningful information about a desk’s
compliance, the Agencies opted to replace eachay@wposed to be deleted with a new metric. The
new metrics are redundant and do not provide indion that cannot be gleaned from other metricd, an
replacing them will serve only to increase trapsitand system update cosi&/e believe the Proposal’s
approach to metrics should be abandoned, and the &gcies should seriously reconsider the scope,
frequency and utility of metrics reporting with the goal of reducing compliance burden, inefficiency
and complexity. We endorse the comments and recommendations BIFMA comment letter
regarding the Proposal’s approach to metrics.

E. Rethink the Proposal’'s approach to “presumptionsoofipliance” to ensure they provide
the intended relief

The Proposal introduces several “presumptions ofpdiance” with respect to various
aspects of the 2013 Rule. In relation to the psepgaaccounting prong, the Proposal would create a
presumption of compliance for trading desks thatcaptured by the trading account definition only
through the accounting prong (not the dealer oketatisk capital prongs) and that have absolutétpro
and loss of $25 million or less, measured on ang®0-day look-back bas?s. In the proposed revisions
to the market-making and underwriting exemptioeyéhwould be a presumption of compliance with the
requirement that permitted underwriting and markeking activities not exceed RENTD when the
trading desk operates within internally set riskits > Finally, under the Proposal’s three-tiered
compliance framework, banking entities with limitedding assets and liabilities would be presumed
compliant with the Volcker Rule and would have hdigation to demonstrate compliance with the rule
on an ongoing basis unless the Agencies determimaig an examination or audit, that the banking

91 See 83 Fed. Reg. at 33,442,
92 See Proposed § _.3(c).
93 See Proposed 88 __.4(a)(8) and __.4(b)(6).
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entity is, in fact, engaged in prohibited activifyThe 11B appreciates the Agencies’ efforts to aiu
Volcker Rule compliance burdens through the intobidun of such presumptions.

As proposed, however, the procedures for “rebutfimgsumptions and the
consequences for being deemed out of compliandethgt presumption’s conditions vary, and the
Proposal fails to articulate an appropriate evidenthurdle to be overcome by the Agencies when
challenging the presumption. They also generadpear to require a banking entity to be ready to
demonstrate full compliance with the relevant agpetthe rule if a limit is breached or the Agersi
challenge the reliance on a presumption. For el@ri@ desk relying on the accounting prong
presumption breaches the $25 million profit and litseshold, it would be required to affirmatively
demonstrate its activities comply with the progigttrading restrictions, notwithstanding the hkéct
that such a desk would not have anticipated thaoitld need to (and therefore would not) have acel
policies and procedures to comply with, e.g., tleekat-making, risk-mitigating hedging or liquidity
management exemptiofis.Similarly, the presumption of compliance for bimgkentities with limited
trading assets and liabilities could be challeriggthe Agencies at any time, in which case the lvank
entity would be required to affirmatively defendchagst a notice of rebuttdi. Furthermore, the
presumption of compliance with RENTD limits does imalicate what the consequence would be or how
a banking entity would demonstrate compliancedésk fails to establish or enforce internal rishits
that the Agencies judge to be more consistent RENTD '

The lack of clarity around these presumptions, taedlifferences in the way each is
written, create “springing” obligations that dinshithe benefit eligible trading desks and bankinigies
would derive from the presumptions in practice. tihs Agencies note in the Proposal, “a certainllefe
resources” may be required for an organizatiore$pond to supervisory requests in the event an@gen
seeks to rebut the presumption of compliafic&hus, in effect, banking entities subject to tadcker
Rule may feel compelled to maintain “shadow” cormptie programs, standing ready to demonstrate and
document compliance with a rule requirement evearwgresumed compliant. We are concerned that, if
the presumptions are adopted as proposed, theynlkely to result in significant reductions in the
overall compliance burden associated with the \aldRule.

In addition, as currently drafted, the procedupesébutting the presumptions vary,
which adds to uncertainty about how the presumptiwould be applied in practice. For example, the
rebuttal process described in relation to the pgegaccounting prong states merely that “[t]he jfoyé
may rebut the presumption of compliance . . . lmwjoling written notice to the banking entity thiaet
[Agency] has determined that one or more of thekivanentity’s activities violates the prohibitions
under” the proprietary trading restrictiotisIn contrast, the rebuttal process in relatiobadaking entities

94 See Proposed § __.20(g).

95 83 Fed. Reg. at 33,450; Proposed § __.3(c)(3).
96 Proposed § _.20(g)(2).

97 Proposed § __.4(a)(8)(iv).

98 83 Fed. Reg. at 33,5009.

99 Proposed § __ .3(c).
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with limited trading assets and liabilities contaanprocedure for notice and response prior togengy
determination, as well as a final written deterrtiorathat “will include an explanation of the
decision.*®

For these reasons, although we support the Agérattesnpts to relieve compliance
burdens through these types of presumptions of tange, we believe certain aspects of the Agencies’
currently proposed approach to the presumptiongfagrocesses for rebutting the presumptions shoul
be reconsidered, in order to provide certainty alerstatus of past actions and a procedure for
establishing going-forward compliance.

First, instead of “rebuttable presumptions” that permit the Agencies to look
backward to find past conduct in “violation” of the rule, the presumptions should work as bright
lines that conclusively establish compliance for g activities. Second, if the Agencies determina i
a particular circumstance that reliance on a presurption is not effective or appropriate or is being
abused, there should be a consistent formal proceasross all presumptions, with a notice and
opportunity for response, hearing and appeal whengpropriate, that the Agencies must follow in
order to withdraw the availability of a presumption for a specific desk, entity or activity. Any
withdrawal should have effect only on a going forwad basis and should be phased in to allow time
for remediation or implementation of new requiremerts.

F. Develop more efficient procedures for interagenmyperation and provide a flexible
period for conformance with the final rule commeamadea with the extent and nature of its

changes

The diffusion of responsibility and authority acsdive Agencies has contributed
significantly to uncertainty and ambiguities in 2@13 Rule’s implementation. Former Federal Reserv
Board Governor Tarullo specifically identified teearch for consistency across the Agencies asfone o
the root causes of the 2013 Rule’s compleXityTo date, the five-Agency working group has natrbe
an efficient or effective forum to interpret thelZ0Rule or obtain clarification and guidance, resglin
delays in the issuance of guidance and the atténdgesie of substantial resources of banking
organizations trying to implement compliance progsan the midst of this ambiguit§? At times,
banking organizations have also received contragicuidance during examinations from different

100 Proposed § _.20(g)(2)(ii)(C).

101 See Tarullo Departing Thoughts (“The first statytproblem is that five different agencies areoined.
... [T]he disadvantages [of this approach] seeniominate.”). _See also Quarles Testimony (desaib
the division of authority over the Volcker Rulea4ive-headed hydra”).

102 As just one example, in the second annual (M26dv) round of CEO attestations regarding banking
organizations’ Volcker Rule compliance programsnynbanks filed their CEO attestations according to
the same processes, procedures and languagedhsgencies had accepted in the prior year and iotte
only after the filing that the language used inghier year would not be accepted. As aresulfyna
banking organizations found it necessary to reftesit reporting-up processes, processes that tipica
start at least three months and on average fivahmdrefore the March deadline, adding unnecesssitg c
and diverting resources. We understand this situaesulted from the inability of the Agenciesaigree
on and/or issue guidance before the attestationes aves.
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Agencies:® We urge the Agencies to develop more efficient predures for interagency
decisionmaking and providing timely interpretive gudance and to more effectively coordinate
examination and enforcement activity with respecta entities under their supervision.

In addition, given the challenges that are likelyece both banking entities and the
Agencies in implementing the final rule based anghoposed changdse Agencies should provide
for a flexible conformance period after the final mle is released so that banking entities may
transition to the modified rule smoothly. The conformance period should give due regattdo
proposed amendments, such as the accounting pghatdf finalized would require banking entities to
engage in complex, enterprise-wide activity evadunst and reporting changes, but should also allow
banking entities to benefit from simplificationsdacompliance reducing changes (such as the proposed
revisions to the TOTUS exemption) immediately ufinalization of the revised rule.

V. Relief for Certain De Minimis and Non-U.S. Controlied Companies

The steps described above would go a long way tsvaliminating the unintended
consequences and overbroad application of the ¥polRkile to international banks’ primarily non-U.S.
operations. Nevertheless, there are some circaoedavhere the 1B believes the clarity of a full
exemption from the Volcker Rule would be approgrifr certain banks or bank affiliates, based en th
nature of the affiliate’s relationship to the fapeibank and/or the lack of any risk to U.S. finahci
stability. One of these proposals—a full exempfram the definition of banking entity for foreign
excluded funds—is described in Section Ill.A abo@her proposals are set out below.

A. Exclude international banks with de minimis assetsading activity in the United
States

Our concern regarding the disproportionate extritveial reach of the 2013 Rule and the
resulting burden on non-U.S. operations is pawdidylacute for international banks with very lindte
U.S. activities. Many of these concerns are deedrin Section IV above, and could be addressed to
some extent through modification of the Proposadsipliance program thresholds and restricting
compliance program obligations to the water’s edgewever, we believe that a full exemption frora th
Volcker Rule would be both appropriate and judtifier international banks with very limited U.Ssats
or trading operations.

We strongly endorse the Treasury Report’s recommerations, partially
implemented by Congress in the Economic Growth, Redptory Relief and Consumer Protection
Act, Pub. L. 115-174 ("*EGRRCPA"), to exclude smallebanking organizations from the scope of
the Volcker Rule!® We urge that the threshold for such an exclusiohe applied to international

103 Based on feedback from our members, the levattehtion and examinations from the Agencies has
varied dramatically. While most of our membersénaet undergone formal Volcker Rule compliance
examinations to date, certain institutions haveirat multiple examinations and information regsiest
from multiple Agencies. This has exacerbated tothperception of, and actual, differential appiora of
the Volcker Rule across the industry.

104 See Treasury Report at 72.
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banks based on their U.S. assets and operationsetkby completely exempting international banks
with limited assets or trading operations in the Uited States

Limiting the scope of the Volcker Rule to thoseemiational banks that have significant
U.S. assets or a significant proportion of U.S.ered activities would, consistent with the Treasury
Report’s rationale for excluding smaller bankingamizations, reduce the excessive burden on
international banks with minimal assets and openatin the United States. Excluding these entities
would, by definition, not materially increase pdiehrisks to the United States given their veryited
U.S. footprints.

A full exclusion would more appropriately concegraegulatory resources on those
banking entities that present the most risk toutte financial system and relieve burdens on
international banks with limited U.S. operationswould also be consistent with the congressional
decision in EGRRCPA to exempt small banks and tehtting companies from the Volcker Rule
altogether. To further the principles of natiottehtment and competitive equality, similar rebabuld
be given to international banks based on the dileetr U.S. operations.

B. Exclude non-U.S. commercial investee companies eoatye to U.S. merchant banking
portfolio companies

Section ____.2(c)(2)(ii) of the 2013 Rule appromiaexcludes from the definition of
banking entity merchant banking investments thatavned or controlled pursuant to Section 4(k)(3#)(H
of the BHCA and Subpart J of the Federal ReseiiRegulation Y thereunder (the “Merchant Banking
Rule” and such companies, “Merchant Banking PddfGlompanies”}®> We supported this exclusion,
because Merchant Banking Portfolio Companies amanoercial companies that generally do not engage
in financial activities of the type regulated by tolcker Rule, are not integrated into the operetiof
the financial holding company that controls therd arfinancial holding company’s relationships with
Merchant Banking Portfolio Companies are subjedigaificant restrictions under the Merchant Baigkin

Rule!®

Similar considerations support the exclusion of oercial companies that an
international bank controls, including those itdsopursuant to BHCA Section 2(h)(2) (“2(h)(2)
Companies”) and the Federal Reserve’s implememégglations thereundét, While limited, this
authority recognizes that international banks mag enake “merchant banking” investments under

105 12 U.S.C. 88§ 1843(k)(4)(H) and (1); 12 C.F.R. 225, Subpart J.
108 See 12 C.F.R. § 225.171 et seq.

107 Under BHCA Sections 2(h)(2) and 4(c)(9), as impated by Section 211.23(f) of the Federal Resgrve’
Regulation K, qualifying foreign banking organizsis (“QFBOs”) are authorized to hold controlling
investments in non-U.S. commercial companies, @inly, subject to certain restrictions, commercial
companies that engage in activities in the UniteedeS through U.S. offices and subsidiaries. These
restrictions include requirements that the invesiiriernational bank qualify as a QFBO, limits be t
nature and relative size of the target companyS. Operations, prohibitions on engaging in finahcia
activities in the United States, lending and cnossketing restrictions, etc. See 12 U.S.C. 88 (1842)
and 1843(c)(9); 12 C.F.R. § 211.23(f).
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applicable home country laws and regulations, apdovides an important limitation on the
extraterritorial reach of the BHCA.

Controlling investments by international banks (h)22) Companies should not require
those target commercial companies to become “bgreditities” subject to the Volcker Rule. Although
2(h)(2) Companies may be “subsidiaries” of an ima¢ional bank as defined in the BHCA (and therefore
would be “banking entities” under the 2013 Rulbgyt are clearly outside the intended scope of the
Volcker Rule from a policy perspective. As with Mieant Banking Portfolio Companies, to the extent
2(h)(2) Companies have U.S. operations, those tipesaare limited to commercial activities and aog
integrated into the U.S. financial operations @ ifiternational bank that controls them. Applicatof
the Volcker Rule to these non-U.S. commercial camgsawould serve no material supervisory purpose,
would represent an unnecessary and unintendedtdspénom longstanding U.S. supervisory and
regulatory approaches to these investments anddvibeuinconsistent with the principle of national
treatment, under which 2(h)(2) Companies shoulttdsed no worse under the Volcker Rule than
Merchant Banking Portfolio Compani¥8. For these reasonse recommend that 2(h)(2) Companies
be excluded from the definition of banking entity.

C. Exclude non-consolidated, minority-owned and openatly non-controlled non-U.S.
investee companies of international banks

The Volcker Rule incorporates the BHCA'’s broad wigiton of control and affiliation in
a manner not previously applicable to internatidraiks given the general territorial limits of athe
BHCA provisionst®® Control or affiliation can be triggered by ané@stment representing only 25% of a
class of voting securities or an investment that“eantrolling influence” from, for example, mortgan
minimal minority protective veto rights. We supptire suggestions made by Federal Reserve officials
and others that the BHCA control and controllinfiuence standards should be made more transparent
and simpler to apply*® However, as it currently stands, because of thacdBHCA definition of
control, non-U.S. entities may be subject to VotdRale compliance burdens even when an interndtiona

108 In recognition of the clear operational separabetween 2(h)(2) Companies and the U.S. operatibtie
international banks that control them, the FedReserve determined to exclude 2(h)(2) Companies fro
its intermediate holding company (“IHC”) rule. SE2C.F.R. § 252.153 (excluding 2(h)(2) Companies
from the IHC requirement); Enhanced Prudential &atls and Early Remediation Requirements for
Foreign Banking Organizations and Foreign Nonbankrkcial Companies, 77 Fed. Reg. 76,628, 76,638
(Dec. 28, 2012) (“The current proposal would naofuiee foreign banking organizations to hold section
2(h)(2) investments under the U.S. intermediatdihglcompany because these commercial firms have no
been subject to Federal Reserve supervision, aiategrated into the U.S. financial operation$oo&ign
banking organizations, and foreign banking orgdiana often cannot restructure their foreign comiadr
investments.”).

109 See 12 C.F.R. Pt. 211, Subpart B, and in paatidhle BHCA Offshore Authorities.

110 See, e.g., Quarles Early Observations (describie@HCA control framework as “complex and
occasionally opaque” and indicating that the Fddreaerve is “taking a serious look at rationalipand
recalibrating this framework”); Mark E. Van Der Wilej General Counsel, Federal Reserve, Remarks at
SIFMA-The Clearing House Prudential Regulation @oafce (June 19, 2018) (stating that the Federal
Reserve is working on a proposal for public comnemBHCA control standards); Department of the
Treasury Report, A Financial System that Createm&mic Opportunities: Nonbank Financials, Fintech,
and Innovation (July 2018), at 80.
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bank has no actual operational control over thi¢yemihd when the exercise of operational contra@rov
the entity was not previously required under larahome country law (or the extraterritorial apation

of U.S. regulations). The scope of applicatiothaf BHCA (and thus the Volcker Rule) is often
significantly broader than an international bartktsne country rules defining which entities are wth
the international bank’s regulatory and supervigierimeter. Territorial limits generally applicalib
other BHCA provisions, such as the BHCA Offshorahfuities, avoid undue extraterritorial application
of prescriptive U.S. activity restrictions and cdiapce obligations. However, the absence of sledrc
and effective extraterritorial limits in the 20138IIR has created unprecedented global complianaebsr
related to Volcker Rule compliance programs.

These situations often arise in the context otegiia minority investments, although
they are not limited to those contexts. For examipla European bank with U.S. banking operatiuas
a strategic minority investment in an Asian brolealer that is deemed “controlling” for BHCA
purposes, that Asian broker-dealer would not becambgect to BHCA restrictions on activities unléss
established an office or subsidiary in the Unitéat&. Nevertheless, it would become subjecteo th
Volcker Rule. Under the 2013 Rule, that brokerlelearould be prohibited from transacting “with or
through” any U.S. customer, counterparty or agepplying the sweeping U.S. entity definition) witto
complying with the various requirements as to ttakér-dealer’s personnel, counterparty personnel,
trading venue and clearing status. Similar situtiarise frequently and often result in disprapoette
compliance burdens for minority-owned “affiliatefiat have little or no connection to the United
States’™ Such affiliates may be deterred from expanding ihe United States or offering their products
or services to U.S. persons (and boosting U.S.@mpnt and liquidity to the U.S. financial markets)
because it is easier for such a minority-ownedyetti simply avoid U.S. connections rather thaniput
place a nuanced compliance plan (and, conversetydifficult for an international bank to monitar
minority-owned non-U.S. entity’s compliance witletiolcker Rule because of lack of operational
control over the entity).

Additionally, in certain jurisdictions, local law onarket expectations require serving as
a minority partner without operational controlirer to obtain a license to offer certain finahcia
products or services in the country. As a resulile such an investment may be a “controlling”
investment from the BHCA perspective, the intetoaai bank will frequently lack contractual rights o
legal recourse to require the entity to comply wiith Volcker Rule, absent the international bank
divesting its minority interest.

In effect, the BHCA control definition and broadpe of the Volcker Rule retroactively
apply significant activity limitations to non-U.8ntities that were not covered by BHCA activity
restrictions. Prior to the 2013 Rule, internatidmenk investments were not originally structuréties to
avoid U.S. BHCA “control” or to limit the target gty’s activities. As minority investors, internanal
banks may not have designed or negotiated theseipviestments to provide sufficient leverage or
contractual rights (absent divesting or litigatibm)compel these entities to institute a Volckempbance
program. Many of these legacy investments may hehaded only requirements that the entity comply
with the geographic or activity restrictions reguirto rely on the Federal Reserve’s Regulation Kigiv

111 Indeed, application of traditional BHCA contralnziples even cause “second-tier” minority-owned
“affiliates” to be deemed banking entities; undex BHCA, if a BHC has a 30% voting investment in a
company, and that company has a 30% voting invegtmenother company, the second-tier company
would be deemed an affiliate of the BHC.
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are materially different from the activity restraris under the Volcker Rule, and under TOTUS, in
particular).

To the extent that changes discussed in the Prbpotas letter relieve some of the
restrictions and compliance burdens on the non-bp€rations of international banks, they would also
alleviate some of these issu&s.But it would be preferable to establish a cleaiesion to avoid any
guestion regarding whether these non-U.S. enshesild be required to analyze Volcker Rule
compliance as a result of “affiliation” (under tBeICA) with an international bank.

To minimize these unintended and unnecessary extitatial burdensthe non-
consolidated, minority-owned and operationally nonzontrolled non-U.S. investee companies of an
international bank subject to the Volcker Rule shold be excluded from the definition of “banking
entity” and fully exempt from the Volcker Rule’s prohibitions unless they themselves have Volcker
Rule-triggering banking operations within the United States.

An example of this approach can be seen in thédimap margin rules promulgated by
the OCC, FDIC, Federal Reserve, Farm Credit Adrretin and Federal Housing Finance Agency,
which adopted accounting consolidation as the sti@hfibr determining subsidiary and affiliate status
after initially proposing a 25% “control” standasiilar to that used in the BHCA® A similar
approach was adopted by the Federal Reserve ini@0ts8final single counterparty credit limit rule
under Section 165 of the Dodd-Frank Aét.While the Volcker Rule statute applies the BHGtrol
test to international banks when determining wiatfliiated entities are “banking entities” subjéatthe
regulations, the Agencies created several cangfoon the definition of “banking entity” in the 28
Rule and have subsequently exempted additionastgpeontrolled entities from the Volcker Rule’s
prohibitions through guidanc& Therefore, this recommendation could be adoptiétbut statutory
change, consistent with the manner in which theeFddReserve has limited the extraterritorial
application of other BHCA provisions and consist&ith congressional intent.

Excluding such non-U.S. entities would be consistéth the intended scope of the
Volcker Rule, focused on entities that have, oramerationally integrated with entities that have,
banking operations in the United States. The #iesvof non-U.S. entities that would be excludeder
this recommendation would present no risk of Uapayer funded bailouts and are of quite limited
prudential concern for U.S. regulators.

112 In particular, as noted in Section 1V.C above, plossibility raised by the Agencies in Questioasid 8 of
the Preamble that separate and independent grbafffliates could be analyzed independently ofeoth
affiliated entities under the same ultimate pagsgrdt could be eligible independently for the prestimnpof
compliance or an exclusion from the Volcker Rulaldaddress certain of the issues of Volcker Rule
overbreadth described in this section.

113 See Margin and Capital Requirements for CoverealpSEntities, 80 Fed. Reg. 74,840, 74,860 (Nov. 30,
2015); 12 C.F.R. §§ 252.171(b) and (ii).

See Single-Counterparty Credit Limits for Bankditog Companies and Foreign Banking Organizations,
83 Fed. Reg. 38,460, 38,465-66 (Aug. 6, 2018).

115 See e.g. 2013 Rule § __.2(c)(2); FAQ 14; FAQ 1
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* * *

We appreciate your consideration of our comments on the Proposal. If we can answer
any questions or provide any further information, please contact the undersigned (646-213-1147,
bpolichene@iib.org) or cur General Counsel, Stephanie Webster (646-213-1149, swebster(@iib.org).

.

Very truly yours,

Duseb (i ek

Briger'Polichene
Chief Executive Officer

oo Secretary of the Treasury Steven T. Mauchin
U.S. Department of the Treasury
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