
Aspire Commodities, LP 
3333 Allen Parkway, Suite 1605 

Houston, Texas 77019 
 

May 30, 2016 
 
Via Electronic Submission 
 
Christopher Kirkpatrick 
Secretary of the Commission 
U.S. Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC 20581 
 

Re: Response by Aspire Commodities, LP (“Aspire”) to the February 25, 2016 CFTC 
Energy and Environmental Market Advisory Committee (“EEMAC”) 
Presentation Regarding the CFTC’s Proposed Order (“SPP Order”) Exempting 
the Southwest Power Pool (“SPP”) from Certain Provisions of the Commodity 
Exchange Act (“CEA”) 

 
Dear Secretary Kirkpatrick: 
 
 Aspire provides these comments on that portion of the February 25, 2016 EEMAC 
meeting addressing the SPP Order, and in particular to support the continued availability of a 
private right of action to seek damages under the CEA for market manipulation. 
 
 Aspire and its affiliated companies are active participants in physical and financial 
electricity markets across North America.  Therefore, it has significant professional interest in 
open, transparent, competitive, and financially sound markets.  Aspire believes that the private 
right of action for damages allowed in Section 22 of the CEA facilitates those market features, is 
consistent with Congressional intent and the purpose of the CEA, and will not materially harm 
energy generators or the regulation or operation of physical RTO/ISO markets.  By contrast, 
eliminating the private right of action will have the opposite effect of decreasing oversight and 
increasing the likelihood of illegal market manipulation, which will in turn increase market risk, 
transaction costs, and consumer utility prices, all of which should be avoided.   
 
 Aspire submits this statement because certain of the comments made at the February 25, 
2016 EEMAC meeting in opposition to the SPP Order lack a logical or legal foundation and 
merit a response, so that EEMAC members and the public can properly evaluate the issues 
presented. Specifically, Aspire will address and dispel the following assertions made at the 
February 25 meeting: 
 

1. That the CFTC’s support of the private right of action is a policy change; it is not. 
2. That CFTC regulation is sufficient; it is not. 
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3. That enforcement through the private right of action will create an inconsistent 
framework; it will not. 

 
It is important to respond to the above assertions because the facts and the law do not 

support them.  The preamble to the SPP Order, several CFTC Commissioners, and legislative 
history confirm that the availability of the private right of action was always intended.  
Regulation by the CFTC alone is insufficient to keep the financial markets open, transparent, 
competitive and financially sound.  And none of the commenters has offered an explanation as to 
how the private right of action, exercised through the same courts that the CFTC brings its 
enforcement actions, would lead to inconsistent interpretation of the CEA or policy.  Relying on 
the dissenting comments would lead to a poor policy recommendation by the EEMAC.   

 
The fundamental theme for the past 40 years of both the legislative and regulatory 

developments underlying the electricity sector has been the pursuit of efficiency.   Moreover, the 
steps taken by legislators and regulators towards improving the efficiency of the sector has been 
both deliberate and consistent.  Other than that it was clearly intended to be available by 
Congress and the CFTC1, we believe the question of whether the private right of action under 
Section 22 should be available must be answered in a way is most likely to increase market 
efficiency. 

 
The comments and discussion at EEMAC regarding this issue have exclusively focused 

on the costs and ignored any possible benefits from allowing the private right of action.  The 
underlying logic of this argument erroneously assumes that the private right of action is 
unnecessary because there is no issue or problem that can, or needs to, be solved by a private 
litigant.  But, this apprivate right of actionch conveniently assumes away any actual or potential 
problems that are slipping through gaps in the current structure.  Simply denying that there are, 
or may be, issues in the organized wholesale markets does not eliminate the problems.   

 
Stated plainly, the RTOs/ISOs may be able to police the manipulative use of instruments 

on their markets as they affect external financial markets, but in Aspire’s experience, they choose 
not to do so.  And the CFTC has the obligation to regulate attempts to manipulate the financial 
markets, but may not have the resources to do so or knowledge of the specific manipulative 
strategies being employed.  The private right of action is an efficient tool to fill this regulatory 
gap. 

 
What follows is a more thorough defense of the SPP Order and the private right of action. 

 
A. The SPP Order Affirming the private right of action is Not a Change in Policy. 
 

In addition to providing the CFTC with power to enforce the anti-manipulation 
provisions of the CEA, Congress chose to authorize private rights of actions for damages by 
individuals injured by illegal manipulation because private damages actions are “critical to 

                                                 
1 This is made clear in the CFTC SPP Order and the recently proposed amendment to the 2013 RTO/ISO Order 
issued May 16, 2016 clarifying the 2013 Exemption Order. 
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protecting the public and fundamental to maintaining the creditability of the futures markets.”  
(H.R. Rep. No. 97-565, at 57 (1982).)  In the words of the CFTC, “the private right of action was 
established by Congress as an integral part of the CEA’s enforcement and remedial scheme.”  
(CFTC Proposed Amendment to 2013 RTO/ISO Order, dated May 16, 2016, at 30248.)2   

 
The SPP Order did not change Congressional intent, nor could it.  The SPP Order, like the 

2013 RTO/ISO Order before it, was intended only to exempt certain transactions and instruments 
in the physical electricity markets from certain regulatory requirements of the CEA to provide 
those instruments with legal certainty in order to foster greater financial innovation.  “In granting 
[the above] exemptive authority to the [CFTC] . . . [Congress] recognize[d] the need to create 
legal certainty for a number of existing categories of instruments which trade . . . outside of the 
forum of a designated contract market.”  (H.R. Rep. No. 102-978, 102d Cong. 2d Sess. at 82-83.)  
“The [power to exempt certain contracts, agreements or transactions from the CEA] provides 
flexibility for the [CFTC] to provide legal certainty to novel instruments[.]”  Id.   

 
Exempting instruments in the physical market, which trade outside a contract market,  from 
certain CEA requirements had and has nothing to do with exempting entities from private claims 
of illegal manipulation of contract markets subject to the CEA.The recent LIBOR decisions 
exhaustively analyze the nature of a private right of action under the CEA.  They clearly 
establish that the means of the illegal manipulation do not themselves have to be illegal, subject 
to the CEA, or otherwise independently actionable for a valid and actionable manipulation claim 
to exist.  That conclusion comports with well-settled, long-standing legal principles underlying 
not only CEA cases, but all forms of conspiracy, collusion, and fraud on the market claims in 
other contexts.  Here, exempting transactions in the physical market that do not trade on contract 
markets from certain provisions of the CEA means either that those transactions are no longer 
subject to the CEA, or that they cannot be the direct object of a private right of action.  But, as 
the LIBOR decisions show, a claim for illegal manipulation of a separate market can exist even if 
the conduct effectuating that illegal manipulation is not separately governed by or actionable 
under the CEA.   

 
And, the CFTC confirmed in the SPP Order that when it issued the 2013 RTO/ISO Order 

it did not intend to eliminate the private right of action whichCongress saw as essential to the 
CEA, stating, “[n]either the proposed nor the final [2013] RTO-ISO Order discussed, referred to 
or mentioned CEA section 22 . . . [I]f the Commission intended to take such a differentiated 
apprivate right of actionch . . . the RTO-ISO Order would have included a discussion or analysis 
of the reasons therefore.  Thus, the Commission did not intend to create such a limitation, and 
believes that the RTO-ISO Order does not prevent private claims for fraud or manipulation under 
the [CEA].”3  

 
That was in fact the only position possible for the CFTC.   The CEA prohibits the CFTC 

from issuing any exemption that is contrary to the public interest and the purposes of the CEA: 

                                                 
2 Aspire uses the term 2013 RTO/ISO Order as the CFTC uses it in its proposed amendment to that 2013 RTO/ISO 
Order issued May 16, 2016.   
3 http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/federalregister051815.pdf. 

http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/federalregister051815.pdf
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Section 4(c)(6) of the CEA, by its terms, was not intended to permit a blanket 
exemption for all transactions entered into pursuant to a FERC- or PUCT- 
approved Tariff. Moreover, section 4(c)(6) expressly prohibits the Commission 
from issuing an exemption for such transactions unless it affirmatively determines 
that exempting them would be consistent with the public interest and the purposes 
of the CEA. 

2013 RTO/ISO Order at 19886.  Eliminating the private right of action for illegal manipulation 
of contract markets hurts the public and is contrary to the purposes of the CEA.  Eliminating that 
check on illegal manipulation will invariably lead to more manipulation and decreased integrity 
of contract markets, which is directly contrary to the purposes of the CEA.  Eliminating the 
private right of action would thus be contrary to the CFTC’s exemptive powers.   
 
 Finally, the CFTC could not and did not exempt the effects of transactions in the physical 
energy markets from the private right of action because the private right of action is not a 
“requirement” of the CEA.  Section 4(c)(6) of Dodd-Frank authorizes the CFTC to grant 
exemptions from the CEA’s “requirements.”  7 U.S.C. § 6(c)(6).  The private right of action is 
not a requirement of the CEA, it is a right provided to individuals harmed by illegal 
manipulation.  Consequently, the CFTC did not have the power in the 2013 RTO/ISO Order to 
eliminate the private right of action.   
 
 The private right of action has always existed in the CEA through the intentional will of 
Congress and was not – and could not have been – eliminated through any RTO/ISO exemption, 
including the 2013 RTO/ISO exemption.  Thus, proposing to preserve the private right of action 
in the SPP Order would not be a change in any policy.  The change would, in fact, be in 
attempting to eliminate it.   
 
B. Regulation of Market Manipulation Cannot be Left Exclusively to RTOs/ISOs or the 

CFTC. 
 

RTOs/ISOs mission is to deliver electricity reliably and efficiently.  Their rules, products 
and processes are designed with that mission in mind.  There is no reason to expect any 
RTO/ISO to implement rules or processes to protect the separate, financial contract markets 
under the CFTC’s jurisdiction.  Accordingly, their rules may not, and in most cases likely do not, 
have anything to do with ensuring the transparency, openness and integrity of the contract 
markets.  RTO/s/ISOs certainly cannot be expected or relied upon to institute or enforce such 
rules.  And, in no sense are the RTO/ISO rules – designed to deliver energy reliably and 
efficiently -- effective mechanisms for ensuring proper operation across separate markets, 
including the financial contract markets under the CFTC’s jurisdiction. 

 
Further, RTO/ISO market monitors are concerned only with whether market participants 

operate in accord with the applicable rules for the particular RTO/ISO.  An RTO/ISO market 
monitor does not have—and does not seek— information regarding a market participant’s 
activities on ICE or other derivative energy markets such as the Nodal Exchange.  Lacking this 
information, monitors do not—and cannot be expected to—effectively monitor the entire range 
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of activity a given market participant may engage in, including activity that may be tied to 
manipulation of the financial contract markets.  For this additional reason, it makes no sense 
whatsoever to think these RTOs/ISOs can or will prevent illegal market manipulation on their 
own.   
 

While not hindered by a purpose and mission unrelated to the openness and transparency 
of commodities markets like the RTOs/ISOs, the CFTC cannot be expected to be all places at all 
times and understand all aspects of all markets.  Manipulative schemes may go on for months, or 
even years, before they are uncovered by regulators.  Additionally, whistleblower actions will 
not sufficiently protect the markets from manipulation and will not adequately compensate those 
injured by illegal manipulation.  The CFTC must still dedicate scarce resources to evaluate and 
prosecuted accepted whistleblower claims.  Further, because the CFTC pursues such actions on 
behalf of an absent separate party, any damage award may not correlate appropriately with the 
actual harm suffered.  Allowing a person or entity injured by illegal market manipulation to 
spend its own resources in pursuit of its own compensatory damages is both more efficient and 
more effective.  For these reasons the CFTC has appropriately and accurately acknowledged that 
the private right of action is a necessary and effective tool to prevent illegal manipulation, 
especially through such complex markets as the RTO/ISO physical markets.  Local regulation by 
the RTO/ISO is simply not rational and exclusive regulation by the CFTC is not practical.   
 
C. The private right of action Will Not Cause Jurisdictional Confusion or the Other 

Alleged Detrimental Effects to the RTOs/ISOs. 
 

One theme articulated that the EEMAC’s February 25 meeting was that the private right 
of action will confuse the jurisdictions of FERC or CFTC.  That criticism makes no sense.  The 
jurisdictions of FERC and the CFTC are defined by statute.  The private right of action allows 
individuals to recover damages for violation of the CEA.  A person or entity exercising that right 
cannot exceed the boundaries of the CEA and has the same freedom to act, and the same 
limitations on his or her actions, as does the CFTC.  By definition, the private right of action 
allows a private entity to act only where and to the same extent the CFTC could.  Thus, there is 
simply no logical argument that allowing private actions will blur the boundaries of the CFTC’s 
jurisdiction. 

 
Another invalid criticism of the private right of action shared at the meeting is that 

actions brought by private litigants will create inconsistent legal standards.  This criticism also 
makes no sense.  Actions brought pursuant to the private right of action will be heard in the same 
courts in which the CFTC would bring its enforcement actions.  Therefore, private actions cannot 
promote inconsistency any more than currently exists under the CEA through CFTC enforcement 
actions.  In fact, a private right of action will promote consistency since a greater universe of 
decisions will eliminate outlier decisions and create a more uniform and predictable system of 
common law interpreting the CEA’s provisions.   

 
Finally, the predicted flood of manipulation lawsuits is a hollow, manufactured and 

artificial issue.  A purported fear of out of control litigation is offered in response each time a 
private right of action is mentioned and it rarely, if ever, proves true.  This context is no 
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different.  Courts effectively weed out non-meritorious lawsuits.  And, if the suit is meritorious it 
should be filed because of the pro-market effects of such privates suits as explained above.  
Further, the significant expense of proving a market manipulation case is, itself, a significant 
deterrent to bringing unjustified claims.   
 
D. Conclusion 

 
Congress intentionally included the private right of action in the CEA as an additional 

mechanism to deter and catch illegal manipulation of commodities markets.  The CFTC did not 
eliminate the private right of action in its 2013 RTO/ISO Order, nor could it as such an act would 
have violated the purposes of the CEA.  The private right of action is necessary to detect 
exploitation of the complex rules in each RTO/ISO and their use to manipulate financial contact 
markets.  And, the private right of action is consistent with market principles and will not 
adversely affect the proper functioning of the various RTO/ISO markets.   

 
The purpose of the CEA is to prohibit market manipulation.  “The mission of the 

Commodity Futures Trading Commission (CFTC) is to foster open, transparent, competitive, and 
financially sound markets, to avoid systemic risk, and to protect the market users and their funds, 
consumers, and the public from fraud, manipulation, and abusive practices related to derivatives 
and other products that are subject to the Commodity Exchange Act.”  The purpose of the private 
right of action in the CEA to is to allow (1) market participants and (2) injured parties to recover 
for losses suffered as a result of illegal market manipulation.  Eliminating the private right of 
action will decrease oversight of potential manipulators’ conduct.  Less oversight will lead to 
increased manipulation, which will decrease the integrity of commodities markets. That 
decreased integrity causes greater risk, which will be factored into the price of futures contracts. 
Higher-priced futures contracts will decrease liquidity in those markets and reduce opportunities 
for energy companies to hedge risks, which will ultimately manifest in higher electricity prices.  

 
Electricity markets have very extensive and technical rules - because their primary focus 

is not to create a coherent financial market, they are primarily concerned with reliability and 
dispatch.  And these rules create “requirements” that other markets do not have.  These 
requirements increase the pathways in which manipulation can take place, manipulation that may 
not be a per se violation of the tariff and hence passes by the RTO/ISO market monitor, but is 
regardless an act that can and does affect the prices in other markets.  The myriad pathways for 
manipulation should require us to encourage individual actors to be more able to fight price 
manipulation with a private right of action. 

 
In short, the cost of increased market manipulation -- the inevitable consequence of 

eliminating the private right of action permitted by the CEA – ultimately will be borne by 
consumers, contrary to the public interest and contrary to the purposes of the CEA.  The CFTC 
correctly seeks to preserve the private right of action for individuals injured by illegal market 
manipulation, regardless of whether that manipulation occurs in the copper market, the RTO/ISO 
market or on the financial contract markets through use of transactions in the RTO/ISO markets.   
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      Respectfully, 
 
      Aspire Commodities, LP 
 
 
 
      Barry M. Hammond, Jr. 
      General Counsel 


