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PROPOSED POSITION LIMITS RULE 

 
February 10, 2014 

 
Melissa D. Jurgens, Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C.  20581 
 
Re: Proposed Rule, Position Limits for Derivatives, 78 Fed. Reg. 75,680, 
 Dec. 12, 2013  (17 CFR Part 1, 15, 17, et al.) RIN No. 3038-AD99  

    
Dear Ms. Jurgens: 
 

The NFP Electric Associations1 respectfully submit these comments on the proposed 
rules issued by the Commodity Futures Trading Commission (the “Commission”) captioned 
Proposed Rule, Position Limits for Derivatives (the “2013 Proposed Rules”).2  The NFP 
Electric Associations have been active participants in the Commission’s rulemakings 
implementing the Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Dodd-
Frank Act”), including submitting comments on the speculative position limits rules proposed by 
the Commission in early 2011 (the “2011 Proposed Rules”).3    

                                                 
1  The National Rural Electric Cooperative Association (“NRECA”), the American Public Power Association 
(“APPA”), and the Large Public Power Council (“LPPC”) (collectively, the “NFP Electric Associations.”).  See 
Attachment A for a description of the members of each NFP Electric Association.  The comments contained in this 
filing represent the comments and recommendations of the NFP Electric Associations, but not necessarily the views 
of any particular member of any NFP Electric Association on any issue.  The NFP Electric Associations are 
authorized to note the involvement of the following organizations and associated entities to the Commission, and to 
indicate their full support of these comments and recommendations:  ACES and The Energy Authority. 
2  Proposed Rule, Position Limits for Derivatives, 78 Fed. Reg. 75680 (Dec. 12, 2013) (17 C.F.R. Parts 1, 15, 
17, et al.)  RIN No. 3038-AD99.  
3  Comment letter available on the Commission’s website at:  
http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=33909&SearchText=wasson (the “2011 
Speculative Position Limits Comments”).  The focus of the NFP Electric Associations’ 2011 Speculative Position 
Limits Comments was much broader than these comments, because the Commission’s Dodd-Frank Act rulemaking 
process was at a much earlier stage.  In 2011, the Commission had yet to finalize its foundational rulemakings under 
the Dodd-Frank Act defining the entities it intended to regulate as “swap dealers” and “major swap participants.” 
The Commission had not yet proposed its Commodity Options Interim Final Rule (77 Fed. Reg. 25320 (April 27, 
2012), the “Trade Options IFR”) or the “Further Definition of ‘Swap”…” Release (77 Fed. Reg. 48208 (August 13, 
2012)  (the “Product Definitions Release”).  Those last two rulemakings, when published in mid-2012 (without 
notice or public comment on significant Commission statutory construction determinations and interpretations of the 
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The NFP Electric Associations’ comments relate only to those aspects of the 
Commission’s 2013 Proposed Rules on speculative position limits which would be applicable to 
“swaps” and other Referenced Contracts related to Core Referenced Futures Contracts derived 
on energy or energy-related commodities.  The NFP Electric Associations’ members (hereafter, 
the “NFP Electric Entities”) play a unique role as not-for-profit commercial end-users of such 
energy and energy-related commodities and related derivatives. NFP Electric Entities generate 
and transmit electric energy and deliver electric energy to the American public on a continuous 
24/7/365 basis, and at affordable rates. Each NFP Electric Entity conducts its operations in a 
particular geographic area.4 

The NFP Electric Entities enter into energy and energy-related commodity swaps and 
commodity options, and some larger NFP Electric Entities enter into exchange-listed energy 
futures contracts and options contracts.  Some of these energy and energy-related commodity 
derivatives may fall within the defined term “Referenced Contract” if associated with a Core 
Referenced Future Contract derived on an energy or energy-related commodity.  However, in 
each case, the NFP Electric Entities enter into such energy and energy-related derivatives only to 
hedge or mitigate commercial risks associated with electric operations.  In addition, the NFP 
Electric Entities regularly enter into energy and energy-related commodity agreements, contracts 
and transactions for deferred shipment or delivery, including nonfinancial commodity trade 

                                                                                                                                                             
Dodd-Frank Act amendments to the Commodity Exchange Act) together provided  the Commission’s initial view of 
the scope of its jurisdiction over nonfinancial commodity transactions as “swaps” as defined in CEA Section 1a(47).  

  When the 2011 Speculative Position Limits Rules were proposed, the Commission had just recently 
proposed for comment its rules defining the “end-user exception” to clearing and trade execution mandates for 
swaps entered into by end-users “to hedge or mitigate commercial risks” (as such phrase is used in CEA Section 
2(h)(7) in relation to the Commission’s swap regulations).  As a result, the NFP Electric Associations’ 2011 
Speculative Position Limits Comments attached and cross referenced regulatory concepts from the “end-user 
exception” rules.  The NFP Electric Associations have commented on nearly all the proposed rules and Commission 
interpretations implementing the Dodd-Frank Act jurisdiction over “swaps,” in each case emphasizing 
Congressional intent to preserve the ability of commercial end-users like the NFP Electric Entities to continue to use 
cost-effective commercial risk management tools to hedge or mitigate risks that arise from operations. 

 
4  For more information about the diverse electric operation assets, obligations, electric customers and 
geographic locations of NFP Electric Entities, see the NFP Electric Association’s 2011 Speculative Position Limits 
Comments, at the link provided in footnote 3 above, at Section 1D, or the Application for an Exemption Order under 
CEA Section 4(c)(6)(C), which can be found at: 
 http://www.cftc.gov/stellent/groups/public/@rulesandproducts/documents/ifdocs/nrecaetalltr060812.pdf.  The NFP 
Electric Associations are not commenting on the Commission’s 2013 Proposed Rules as they apply to legacy 
agricultural contracts for which the Commission has in place regulatory speculative position limits. Nor are the NFP 
Electric Associations commenting on how the 2013 Proposed Rules may apply to Referenced Contracts (including 
“swaps” or commodity trade options) that are related to Core Referenced Futures Contracts derived on metals, or 
crude oil, gasoline or refined petroleum or non-legacy agricultural commodities, other than those used as fuel for 
electric generation.  All of those Core Referenced Futures Contracts and Referenced Contracts relate to 
commodities, commodity “swaps,” commodity trade options and other Referenced Contracts that are transacted in 
different market structures, and among different market participants, than the markets for energy and energy-related 
commodities that are integral and intrinsically-related to the operations of NFP Electric Entities. 
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options, where the parties intend physical settlement.  Such transactions are excluded from the 
defined term “swap” by CEA Section 1a(47)(B)(ii).5   

The NFP Electric Entities also regularly enter into various commercial transactions and 
arrangements as part of operations that the Commission interprets as “not intended by Congress 
to be regulated as swaps (see Section II.B.3 of the Product Definitions Release).  In addition, the 
NFP Electric Entities regularly enter into transactions that the Commission has exempted from 
its regulatory regime for swaps (with certain narrow exceptions), under exemption orders and 
guidance. None of such transactions are speculative in nature and/or the Commission has deemed 
the transactions excluded, or determined the transactions to be exempted, from its regulatory 
regime without determining the transactions to be (or not to be) “swaps.”  

The NFP Electric Entities do not speculate in nonfinancial commodity derivatives, and 
do not hold speculative positions in nonfinancial commodity derivatives.6  The NFP Electric 
Entities are not registered with the Commission, and they are not “financial entities” as such term 
is defined in CEA Section 2(h)(7)(C)(i).  To the contrary, the NFP Electric Entities are 
exclusively commercial end-users (“Commercial End-Users”) of nonfinancial commodity 
derivatives.7    

                                                 
5  In October 2012, the NFP Electric Associations filed with the Commission a request for rehearing or 
reconsideration of the Commission’s statutory construction of Section 1a(47)(A) and 1a(47)(B)(ii) that all 
nonfinancial commodity trade options are “swaps,” notwithstanding the parties’ intent to physically-settle.  The 
Commission’s misconstruction of the statute is found in the Product Definitions Release, 77 Fed. Reg. 48208 at 
48236-48237, and the request for rehearing or reconsideration can be found at: 
 http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=59235&SearchText=.  
  
6  The term “speculate,” as used herein, means taking a position (entering into an agreement, contract or 
transaction), and then offsetting it with another position, for the purpose of profiting from favorable movements in 
market prices for a commodity. Speculation is a risk-increasing activity in which commodity traders and 
nonfinancial market participants commonly engage. An NFP Electric Entity may enter into an energy or energy-
related derivatives transaction that settles favorably (i.e., “in the money”). But that favorably-settling energy or 
energy-related derivatives transaction offsets a correlated unfavorable price movement/settlement in the underlying 
commercial risk being hedged. The underlying commercial risk may be a risk associated with the supply/demand of 
the commodity delivered to the NFP Electric End User’s unique geographic location, weather, price or other 
financial markets risk, an environmental or other regulatory risk, or another commercial risk associated with the 
individual NFP Electric Entity’s utility operations. 
7   In this comment letter, the NFP Electric Associations use the defined term “Commercial End-User” to 
mean a person or entity that is not registered with the Commission, and that is not a “financial entity” as such term is 
defined in Section 2(h)(7)(C)(i) of the Commodity Exchange Act.  The NFP Electric Associations have asked the 
Commission in a number of dockets to define the term, which is used in the Dodd-Frank Act, in the letter from 
Chairmen Christopher Dodd and Blanche Lincoln to Chairmen Barney Frank and Colin Peterson, 156 Cong. Rec. 
H5248 (June 30, 2010) (“Dodd-Lincoln Letter”) letter expressing Congressional intent (available at 
http://online.wsj.com/public/resources/documents/dodd-lincoln-letter070110.pdf), and throughout the Commission’s 
rules, interpretations, no-action letters  and guidance.  The Commission has declined to do so.   
As a consequence, the terms “end-user” and “commercial end-user” are used with different meanings in various 
Commission rules, interpretations, no-action letters and guidance documents, as well as in other regulators’ rules, 
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The NFP Electric Associations support the Commission’s efforts to impose speculative 
position limits (that is, limits on speculative positions) in Referenced Contracts related to 
specific Core Reference Futures Contracts, as the Commission finds are necessary and 
appropriate to implement the Congressional intent of the Dodd-Frank Act. The NFP Electric 
Entities, and other Commercial End-Users, will benefit from the Commission monitoring 
speculative positions, and from the Commission’s considered placement and monitoring of limits 
on the speculative positions of noncommercial entities with no commercial need for a particular 
nonfinancial commodity and therefore no need to hedge or mitigate commercial risks.8   

Congress did not intend the Commission to regulate Commercial End-Users hedging or 
mitigating commercial risks in the same way it regulates noncommercial, financial markets 
traders, dealers and speculators.9  Congress intended the Commission to protect Commercial 
End-Users’ continued access to nonfinancial commodity swaps and other derivatives as cost-
effective commercial risk management tools, and not to burden Commercial End-Users with 
unnecessary regulatory obligations.   

The NFP Electric Associations and their members have a direct and significant interest in 
the way in which the Commission implements its authority to establish and monitor speculative 
position limits.  The Commission should structure its speculative position limits rules to exclude 
the NFP Electric Entities, as Commercial End-Users, and their commercial risk hedging 
transactions entirely. To do otherwise would be to ignore Congressional intent, and to place 
unnecessary regulatory burdens and costs on the NFP Electric Entities, without providing the 
Commission with useful or usable information about speculative transactions, speculative 
positions or speculators.   
                                                                                                                                                             
creating significant regulatory uncertainty for the very entities that Congress intended the Commission to protect 
from overbroad and unnecessary regulatory burdens and costs.  

  In addition, the NFP Electric Associations use the term “nonfinancial commodity” in this and all other 
comment letters.  This term is found in the defined term “swap” in the Dodd-Frank Act amendments to the CEA – in 
CEA 1a(47)(B)(ii), the exclusion from “swap” more fully described in footnote 14 below as the “physically-settled 
transaction exclusion.”   If the Commission defines the term “physical commodity” in Proposed Rule 150.1 (or 
elsewhere in its rules), the NFP Electric Associations respectfully request that the Commission clarify that the term 
“physical commodity” has a meaning identical to the term “nonfinancial commodity” as such term is used in CEA 
1a(47)(B)(ii) and as further interpreted by the Commission in the Product Definitions Release.   
8   The Commission cites numerous studies that explain the regulatory benefit of limiting the speculative 
positions of noncommercial entities in various places in the 2013 Speculative Position Limits Proposal.  See, e.g., 
page 75683.   “The Commission has found, historically, that speculative position limits are a beneficial tool to 
prevent, among other things, manipulation of prices. Limits do so by restricting the size of positions held by 
noncommercial entities that do not have hedging needs in the underlying physical markets” (emphasis added). 
9   See CEA Section 4a(c)(1), which reads in part: “No rule, regulation, or  order issued under subsection (a) 
of this section [the speculative position limits authority, as added to the CEA by the Dodd-Frank Act] shall apply to 
transactions or positions which are shown to be bona fide hedging transactions or positions, as such terms may be 
defined by the Commission by rule, regulation or order consistent with the purposes of this Act…To determine the 
adequacy of this Act and the powers of the Commission acting thereunder to prevent unwarranted price pressures by 
large hedgers, the Commission shall monitor and analyze the trading activities of the largest hedgers [Part 20 Large 
Trader Reporting rules.]” 
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“Speculative position limits” are intended to measure those derivatives transactions 
related to a particular nonfinancial commodity that are entered into, and those derivatives 
positions held by, a trader for speculative reasons. The limits cap the size of such speculative 
positions in fungible or economically-equivalent derivatives to protect the ability of commercial 
hedgers to access a liquid and fair trading market for a particular defined set of economically-
equivalent nonfinancial commodity derivatives.  When Congress expanded the Commission’s 
jurisdiction to include swaps, Congress simultaneously recognized that the myriad different 
bilateral, off-facility markets for commodity swaps -- in particular, those derived on nonfinancial 
commodities and where Commercial End-Users intend physical settlement -- have unique market 
participants with unique commercial risk management needs.  In structuring its speculative 
position limits, the Commission should take into account Congressional intent to protect 
Commercial End-Users (including the NFP Electric Entities) and their ability to hedge or 
mitigate unique and diverse commercial risks. 

The terms of many commercial transactions, swaps, and commodity options that involve 
nonfinancial energy commodities are highly customized.  These non-standardized transactions 
contain important commercial terms (including transmission and transportation contingencies) 
that represent hedging value for Commercial End-Users in the energy industry, and affect price: 
terms that go well beyond commodity, contract term, delivery point and quantity. As the 
Commission has recognized in its margin rules, in the bilateral, off-facility swap markets, credit 
support and collateral/margin terms applicable to a swap are often price-determinative.  
Moreover, in regional energy commodity and commodity swaps markets, transmission or 
transportation contingencies and the granular geographic delivery points are more than just a 
pricing term, when the value of the swap as a commercial risk management tool is being 
considered by a Commercial End-User such as an NFP Electric Entity. For an NFP Electric 
Entity, delivery and receipt conditions are an inseparable value characteristic of the energy 
commodity swap.10   

There are far more Commercial End-User to Commercial End-User swaps in the 
fragmented regional energy commodity markets than in financial, metals, agricultural or other 
commodity markets that the Commission has historically regulated.11  Many Commercial End-
Users enter into non-standardized, off-facility energy commodity contracts, swaps and 
commodity trade options directly with other Commercial End-Users as principals, rather than 
through market intermediaries or on regulated trading exchanges where the standardized terms of 

                                                 
10  For example, natural gas delivered in Houston may not have any value for an NFP Electric Entity that 
needs natural gas delivered to power a generating station in Minneapolis, MN in January.  Similarly, electric energy 
(or an electricity hedging swap) deliverable or priced based on delivery in Boston may not be an economically 
appropriate commercial risk management hedge for an NFP Electric Entity whose commercial risks (its assets or its 
load) are located in California. 
11   Numerous energy industry comment letters have pointed out this fact to the Commission over the course of 
the Dodd-Frank rulemakings from comments submitted on the initial Commission ANOPR published for comment 
in September 2010 to the most recent comment letters submitted by EEI/EPSA and IECA in this docket.   
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or transactions that meet the conditions in Rule 32.3 as nonfinancial “commodity trade options” 
(“Trade Options”).15  The NFP Electric Entities strongly support such an approach. 

The NFP Electric Associations have a request pending for the Commission to reconsider 
the statutory construction of CEA Section 1a(47) in the Product Definitions Release (see 
footnote 5 above) -- that Trade Options are “swaps,” despite the parties’ intent to physically 
settle.16  In response to the Commission’s request for comment in the Trade Options IFR 
(published without notice or prior public comment in mid-2012), several energy trade 
associations commented that Trade Options should be excluded from speculative position 
limits.17 The NFP Electric Associations respectfully refer the Commission to those 2012 
comments as directly responsive to the questions asked in the 2013 Speculative Position Limits 
proposal.   

The NFP Electric Associations support the comment letter filed by the International 
Energy Credit Association in this docket (the “IECA Comment Letter”), in particular Section II5 
of such IECA Comment Letter, and the comment letter filed by the Edison Electric Institute and 
the Electric Power Supply Association in this docket (the “EEI/EPSA Comment Letter”), and in 
particular Section IV of such EEI/EPSA Comment Letter, on this important issue for 
Commercial End-Users in the energy industry. The energy industry has commented consistently 
and repeatedly to the Commission on the inability of Commercial End-Users to evaluate non-
standardized, off-facility, bilateral, physically-settled Trade Options to which Commercial End-
Users are parties as if the Trade Options were standardized financial instruments, and 
“economically equivalent” to Core Referenced Futures Contracts.   As the Commission noted in 
the 2012 Trade Option IFR and again in the recently-published Commodity Trade Option FAQ, 
Trade Options are commonly used as hedging instruments or in connection with some 
commercial function, and therefore should normally qualify as hedges exempt from the 
speculative position limits.18      

                                                 
15  77 Fed. Reg. 75711, December 12, 2013.  In order to adapt the Trade Option IFR to appropriately respond 
to this request, the Commission should also amend its Rule 32.3(c) to remove the reference to Position Limits as one 
of the enumerated swap rules that must be complied with for Trade Options. 
16   Although the Commission characterizes CEA Section 1a(47)(B)(ii) as a “forward contract exclusion,” the 
statute speaks of transactions intended to be physically settled (a “physically-settled transaction exclusion”), and 
does not reference whether such physically-settled transactions are options or contain optionalities.   In the Dodd-
Lincoln letter, Congress instructed the Commission to interpret the physically-settled transaction exclusion from 
swap consistently with the forward contract exclusion from the Commission’s jurisdiction over futures contracts, but 
did not instruct the Commission to construe the new statutory language in an identical fashion to its prior regulatory 
interpretations having to do with forward contracts. See the Dodd-Lincoln letter at page 2.  
17  The Trade Options IFR is found at 77 Fed. Reg. 25320 (April 28, 2012) at footnote 6, and the Joint Electric 
Trade Association comment letter, dated June 2012, can be found here: 
http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=58272&SearchText=parikh. 
18   See the Trade Options IFR, 77 Fed. Reg. 25328, at footnote 50, and the Commodity Trade Options FAQ, 
https://forms.cftc.gov/_layouts/TradeOptions/Docs/TradeOptionsFAQ.pdf, footnote 29. 
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 The NFP Electric Associations urge the Commission to use the same analysis, and the 
same deference to the diverse commercial risk hedging strategies of Commercial End-Users, to 
exclude all CEU Hedging Swaps from the definition of “Referenced Contract.”  A swap can be 
identified by a Commercial End-User at the time the swap is entered into as a CEU Hedging 
Swap. For a bilateral swap, the Commercial End-User can make representations to its 
counterparty that it is using the CEU Hedging Swap “to hedge or mitigate commercial risks.”   
Thereafter, there is no regulatory reason, or additional regulatory benefit that can be identified, to 
consider whether such CEU Hedging Swap is a “Referenced Contract” for the Commission’s 
speculative position limits rules.  The Commission should not require the Commercial End-User 
to apply the directly or indirectly linked analysis to a CEU Hedging Swap. Nor should the 
Commission require the Commercial End-User to reevaluate the CEU Hedging Swap to 
determine if it fits into one of the Commission’s enumerated buckets for a “bona fide hedging 
exemption” from speculative position limits.  For that Commercial End-User, that swap was 
entered into as a CEU Hedging Swap.  

 CEU Hedging Swaps are not financial instruments or investments, chosen from among 
all asset classes and categories of derivatives, or from all nonfinancial commodity derivatives.  
For each Commercial End-User, each CEU Hedging Swap will not be offset on an ongoing basis 
by another “position.” On page 75761 of the 2013 Speculative Position Limits Rules proposal, 
the Commission notes that derivatives positions of commercial entities are instead offset by 
commercial risks that occur “in the physical markets.”23 In the energy industry,  Commercial 
End-Users like the NFP Electric Entities face physical market commercial conditions and risks in 
a particular geographic region that are constantly changing, such as the availability of fuel for 
generation, electricity supply (electric energy cannot be stored), generation capacity to maintain 
local area grid reliability/stability, demand for energy from consumers heating their homes or 
powering their computers/air conditioners/lights, weather forecasts, transmission and/or 
transportation constraints, and other commercial risks.  A CEU Hedging Swap cannot be 
evaluated as part of a trading “portfolio hedging strategy” that compares with the way a financial 
entity manages a trading portfolio of offsetting positions in investment contracts, and monitors 
the gross or net pricing risk represented by those contracts.   

 The NFP Electric Associations and other energy industry commenters have explained to 
the Commission that, as is the case with Trade Options, the CEU Hedging Swaps used by 
Commercial End-Users in the regional energy markets contain highly-customized commercial 
                                                                                                                                                             
systems and documentation strategies for nonfinancial commodity transactions for purposes of identifying CEU 
Hedging Swaps. 
23    See 78 Fed. Reg. at 75761, which reads in part: “Hedgers present a lesser risk of burdening interstate 
commerce as described in CEA 4a because their positions are offset in the physical markets.”  Even this statement 
by the Commission is garbled.  A commercial risk hedger does not present any risk of burdening interstate 
commerce [with excessive speculation] as described in CEA 4a, because its commercial risk hedging positions, 
[which] are offset in the physical markets, are not speculative in the first place.  The Commission must focus its 
rulemaking on preventing excessive speculation, on limiting speculative positions – not on limiting positions.  Many 
commercial risk hedgers may have sizeable positions due to the fact that they have sizeable commodity-based 
commercial risks.   
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analogous to the requirements for assessing whether a Commercial End-User is “hedging or 
mitigating commercial risk.” There is no ongoing reporting in fixed enumerated buckets, and no 
second-guessing by the exchange of the manner by which the Commercial End-User manages its 
unique commercial risks.27   

 Exchanges that list energy futures contracts monitor and apply speculative position limits 
with an understanding that different types of Commercial End-Users face commercial risks that 
are different than the risks faced by financial entities and speculators that trade energy futures as 
financial instruments. The exchange practice is to establish, and manage, speculative position 
limits (imposed on noncommercial entities) to provide Commercial End-Users sufficient 
liquidity to hedge commercial risks.28  If a Commercial End-User must wait for an exchange to 
consider a request for the bona fide hedging exemption, the Commercial End-User can enter into 
a nonfinancial commodity swap or a Trade Option, or another type of futures contract, to achieve 
at least a portion of its commercial risk management objectives.  That will not be the case if the 
Commission’s broad speculative position limits curtail those other avenues, by limiting the 
availability of enumerated bona fide hedging exemptions tied to a particularly important 
benchmark Core Reference Futures Contract such as Henry Hub Natural Gas, and then broadly 
define the Referenced Contracts associated therewith.   

 The Commission’s proposed speculative position limits will unnecessarily restrict a 
Commercial End-User’s use of nonfinancial commodity derivatives to cost-effectively hedge or 
mitigate such Commercial End-User’s commercial risks.  These transactions are not speculative 
in nature, but instead are being used “to hedge or mitigate commercial risk.” There is no 
regulatory reason for a Commercial End-User to be delayed or burdened with regulatory costs by 
the Commission’s speculative position limits rules. 29     

                                                                                                                                                             
sometimes seasonally exceeds an exchange’s position limits for natural gas futures due to seasonal fluctations in its 
commercial risks, the exchange bona fide hedging exemption is efficiently processed and tailored to the particular 
Commercial End-User. 
27   An exchange can use its market surveillance authority to investigate if it has questions about a particular 
bona fide hedging exemption, in much the same way that the Commission has the ability to investigate whether a 
Commercial End-User is entitled to elect the end-user exception to clearing or if a Commercial End-User’s use of 
Referenced Contracts does not seem to align with its commercial risks.   
28   Note, for example, the Chicago Mercantile Exchange and the Intercontinental Exchange have requested 
significant increases in position limits for certain listed electricity contracts in light of recent market conditions. 
When the Commission directly sets position limits for Referenced Contracts tied to Core Referenced Futures 
Contracts derived on energy commodity, it will be critical for the Commission to monitor such limits closely on an 
ongoing basis and adjust them promptly to assure that Commercial End-Users have continuous access to Referenced 
Contracts for commercial hedging purposes. 
29   Examples of ways in which an NFP Electric Entity might hedge or mitigate commercial risks using natural 
gas Trade Options, CEU Hedging Swaps or CEU Hedging Derivatives, all of which should be excluded from the 
Commission’s speculative position limits by exclusion from “Referenced Contract,” are shown on Attachment B.  
As the Commission gains experience with implementing speculative position limits, it can monitor Referenced 
Contracts in nonfinancial commodity markets that it has not regulated in the past, and analyze the Part 45 swap 
 



NFP Elec
Melissa D
February
Page 13 
 

 

 TD.
C
tr
in
re

 T
proposed
Limits R
those con
“swaps,”
part of op
Entity’s o
Commiss
be misin
underlyin
such cust

 

 

 

               
transaction
Swaps and
evaluate po
Commissio
under its sp
like specul
Commerci
to identify
also monit
Swaps or 
propose fo
they are re
30   Se
contracts f
by referenc
review and
proposed o
Commerci
example, t
finalize ma
the NFP E
requests fo

ctric Associa
D. Jurgens, S

y 10, 2014 

The Comm
Contract” c
ransactions 
nterpretatio
egulated as 

The defined 
d Rule 150.
Rules require
ntracts whic

” such as cu
perations.30 
operations (o
sion’s interp
nterpreted a
ng such Cor
tomary comm

                   
n data and Par
d CEU Hedgin
osition limits b
on can revisit 
peculative pos
lative position
al End-Users a
, measure and 
tor use of the e
CEU Hedging

or comment an 
lying on a CEU

ee the Product
from the define
ce the defined 
d adapt other r
or finalized be
al End-Users w
the same clarif
argin and capi

Electric Trade A
or clarification 

ations Comm
Secretary 

ission shou
consumer, 

that the 
on, guidance

“swaps,” as

term “swap
1.  This em
es the Com
ch the Comm
stomary com
 A customar
off-facility a

pretation)  m
s directly o

re Reference
mercial cont

                   
t 20 Large Tra

ng Derivatives)
by monitoring 
whether such 
ition limits rul

n limits regime
and their CEU 

monitor specu
exclusions by 
g Derivatives b

annual confirm
U Hedging Sw

t Definition Re
ed term “deriva
term “swap.” 

regulations, int
fore the Produ
who enter into
fication should
tal rules, whic
Association’s 
of the Commis

ment Letter 

uld exclud
commercia
Commissio

e or other 
s that term 

p” is embed
mbedded amb
mmission to 

mission has 
mmercial ag
ry commerci
and not invol
ay nonethele
or indirectly
ed Futures C
tracts from th

                   
ader position d
). See CEA 4a
and analyzing 
CEU Hedging
les. However, t
e would cast th
Hedging Swap
ulation, specul
monitoring the
by counterpart
mation filing f
ap/CEU Hedgi

elease at 48246
ative” in the V
The NFP Elec

terpretations an
uct Definitions 
o such custom
d be considered
ch were propos
comment lette
ssion’s Produc

 

e from th
al or othe
on has fu
action as n
is defined in

dded in the 
biguity in t
expressly ex
determined 
reements, co
ial agreemen
lving a finan
ess reference
y linked to 
Contract. The
he defined te

                  
data it receive
(c)(1), quoted 
the positions o

g Swaps or oth
the Commissio
he broadest po
ps and CEU He
lative trading a
e use of “pass-
ties to Comme
for Commercia
ing Derivative

6.  The Comm
Volcker Rule, t
ctric Associatio
nd guidance th

Release was p
mary commerci

d in the future
sed before the 
er referenced in
ct Definitions R

he defined 
er agreem

urther defin
not intended
n CEA Sect

definition o
the 2013 Pr
xclude from
Congress n

ontracts and
nt entered in
ncial interme
e a Core Ref

the commo
e Commissi
erm “Refere

                   
es (including d

 in footnote 9
of the largest (

her CEU Hedg
on’s current pr
ossible regulat
edging Derivat
and speculativ
-through” exem
ercial End-Us
al End-Users th
exclusion. 

mission and the
to resolve the a
ons respectfully
hat incorporate 
published, in o
ial contracts re
e as the Comm
Product Defin

n footnote 5 fo
Release interpre

term “Re
ments, cont

ned by re
d by Congr
tion 1a(47). 

of “Referenc
roposed Spe
m speculativ
never intend
d transaction
nto as part of
ediary in acc
ferenced Fut
odity or th
ion should e
enced Contra

                   
data with respe
9, that instructs
(not all) hedge

ging Derivative
roposal to appl
tory net, and in
tives, when suc
e positions.  T
mptions referen
ers.  The Com
hat represent t

e banking regu
ambiguity cau
y note that the 
 the defined te
order to provid
egularly as par
mission and the
nitions Release
for other pendi
etations.   

eferenced 
racts or 

egulation, 
ress to be 

  

ced Contrac
eculative Pos
ve position l
ded to regula
ns entered in
f an NFP Ele
cordance wit
tures Contra

he delivery 
expressly ex
act.” 

                   
ect of CEU He
s the Commiss
ers.  If necessar
es should be br
ly a futures ind
nadvertently c
ch rules are int

The Commissio
ncing CEU He

mmission coul
to counterpartie

lators excluded
sed by incorpo
Commission s

erm, especially
de legal certain
rt of operation
e banking regu
e was finalized
ing, but unansw

 
 
 

ct” in 
sition 
limits 
ate as 
nto as 
ectric 
th the 

act, or 
point 
clude 

         
edging 
sion to 
ry, the 
rought 
dustry-
capture 
tended 
on can 
edging 
ld also 
es that 

d such 
orating 
should 

y those 
nty for 
ns. For 
ulators 
d.  See 
wered, 



NFP Elec
Melissa D
February
Page 14 
 

 

 TE.
a
“
ot

 F
part of o
thus from
determin
including
example,
has deter
mission, 
among th
are non-s
Entity co
Hub Nat
whether 
regulate 
speculati

   
defined t

               
31  78
32   Th
than the m
parallelism
use of a de
Order. 
33   Si
transaction
transaction
Order”).  
Referenced
indicates th
Rules prop
electricity,
Commissio
these phys
speculative
into transa

ctric Associa
D. Jurgens, S

y 10, 2014 

The Commi
greements, 
swap” regu
ther guidan

or reasons s
operations, th
m its specula
ned to exem
g enforceme
, in the case
rmined that 
and have n

heir “closed 
standardized
ounterparties
tural Gas C
the transacti
the transacti

ive position l

The Commi
term “Refere

                   

8 Fed. Reg. 19

his term, as us
meaning the N
m in the statuto
efined term to 

imilarly, the C
ns that are ex
ns from the de
In the 2013 S
d Futures Con
hat it is consid
posal at 75726
 ISO/RTO tr
on excludes al
sical electricity
e position limi
ctions under th

ations Comm
Secretary 

ission shoul
contracts 

ulations und
nce, includin

similar to th
he Commiss
ative position
mpt from it
ent jurisdicti
e of Exempt 

such NFP 
no incentive 

loop” of en
d, and all are
s.  Some of t

Core Referen
ions are “sw
ions as “swa
limits rules t

ission shoul
enced Contr

               

670 (April 2, 2

sed in the Betw
NFP Electric A

ry reference in
circumscribe 

Commission h
xempted under
efined term “sw
Speculative Po
ntract derived 
dering such a 
.  If and when

ransactions co
ll CEU Hedgin
y market cont
its will inadver
heir regional IS

ment Letter 

ld exclude 
and transa
der exempt
ng the Betw

hose describ
sion should 
n limits, tho
ts swap reg
ion) under i
Transaction
Electric Ent
to speculate

ntities.  Man
e used to hed
the transactio
nced Future
waps, but it h
aps.”  There
to transactio

ld modify P
ract” all agre

2013) (the “Bet

ween NFP Elec
Associations as
n Section 4(c)(
those entities t

has determined
r the ISO/RTO
wap.”  See 78
osition Limits 

on electricity
designation as

n the Commiss
ould, inadverte
ng Swaps from
tracts that it h
rtently sweep i

SO/RTO’s tarif

 

from the d
actions exe
tion orders

ween NFP El

bed above fo
expressly ex

ose agreemen
gulations (ex
its exemptiv
ns between N
tities share 
e in utility-o

ny of the tran
dge or mitiga
ons may inv
s Contract. 
has determin
e is no regul
ns between N

Proposed Ru
eements, con

tween NFP Ele

ctric Entities Ex
scribe to the t
6)(C) of the C
that are able to

d that it is no
O Exemption 
 Fed. Reg. 19
Rules proposa

y as the under
s resources allo
sion identifies 
ently, be con
m “Referenced
has exempted 
in NFP Electri
ff to hedge or m

defined ter
empted by 
s, interpreta
lectrics Exe

or customary
xclude from
nts, contract
xcept for c
ve authority 
NFP Electric
a common 
operations r

ansactions be
ate commerc

volve direct o
 The Comm

ned that it is
latory reason
NFP Electri

ule 150.1 to 
ntracts and t

ectrics Exempt

xemption Orde
term in this co

Commodity Exc
o rely on the B

ot in the publi
Order, but w

9879 (April 2, 
al, the Comm
rlying commo
ow.  See, e.g.,
a Core Refere

nsidered “Refe
d Contracts,” o

d from its swa
ic Entities and
mitigate comm

rm “Refere
the Comm

ations, no-a
mption Ord

y commerci
m “Reference

ts and transa
certain iden

in CEA Se
c Entities,32 
not-for-prof

related swap
etween NFP
cial risks of 
or indirect li
mission has
s not in the 
n to apply th
c Entities.33 

expressly e
transactions 

tion Order”). 

er, has a slight
omment letter,
change Act, an
Between NFP 

ic interest to r
without expres

2013) (the “R
mission has not

dity.  Howev
 2013 Specula
enced Futures 
erenced Contr
or otherwise e
ap regulations
d other utilities

mercial risks. 

enced Contr
mission from
action letter
der31  

ial agreemen
ed Contract,”
actions that i
ntified provi
ection 4(c). 
the Commi

fit public se
ps or transac
P Electric En
f the NFP Ele
inks to the H
s not determ
public intere
he Commiss
 

exclude from
exempted b

  

tly different me
, due to the la
nd the Commis
Electrics Exem

regulate as “s
ssly excluding
RTO/ISO Exem
t designated a
er, the Comm

ative Position L
Contract deriv

racts.”  Unles
excludes or ex
s, the Commis
s that routinely

 

 
 
 

ract” 
m its 
rs or 

nts as 
” and 
it has 
isions 

 For 
ission 
ervice 
ctions 
ntities 
ectric 

Henry 
mined 
est to 
sion’s 

m the 
by the 

eaning 
ack of 
ssion’s 
mption 

swaps” 
g such 
mption 
a Core 

mission 
Limits 
ved on 
ss the 
xempts 
ssion’s 
y enter 



NFP Elec
Melissa D
February
Page 15 
 

 

Commiss
and other

 T
relief fro
Section I
“Referen

 AIII.
R
E
P

 In
authority
person o
4a(a)(7) 
respectfu
consisten
Exemptio
Electric E

(i
d
fa

               
34   Th
reserved in
the marke
information

35    Th
definition 
(April 2, 2
within the 
Excluding 
and definit
regulatory 
Position L
characteriz
36   Se
conditiona
commodity
transaction
6a(a)(7). 
37   78

ctric Associa
D. Jurgens, S

y 10, 2014 

sion  from it
r guidance.34

The Commiss
om the specu
II by modify
nced Contrac

AS AN A
REQUESTE
ELECTRIC 
POSITION L

n new CEA
y to grant g
or class of p

to exempt 
ully request 
nt with the 
on Order.37 
Entities” be 

i) any elect
escribed in F
acility or ut
                   

he Commissio
n each of the C
et participants 
n-sharing mem

he NFP Elect
of the term “E

2013), at 19688
jurisdiction of
or exempting 

tions will make
compliance bu

Limits Commen
zed as “bona-fi

ection 4a(a)(7
lly or uncondit
y for future del
ns from any re

8 Fed. Reg. 19

ations Comm
Secretary 

ts swap regu
4   

sion should 
ulative posit
ying Propose
ct.”  

ALTERNA
ED IN SEC

ENTITIE
LIMITS RU

A Section 4a
general exem
persons.36  T

all “Exem
that the Co
way the ter
 Specifical

defined as:  

tric facility 
Federal Pow
tility that is
               

on can use its 
Commission’s 

that rely on 
morandum with

tric Associatio
Exempt Entity”
8.  The vast ma
f the Commiss
such entities 

e it easier for t
urdens. This c
nts, where the
ide hedgers onl

) of the Act 
tionally, any pe
livery or class 
equirement it m

,670 (April 2, 2

ment Letter 

lations  unde

use its plena
tion limits ru
ed Rule 150

ATIVE TO
TION II, T

ES”35 FRO
ULES  

a(a)(7), the D
mptive relief
The Commi

mpt NFP E
ommission
rm “Exempt
ly, the NFP

or utility t
wer Act (“FPA

s wholly ow

market surveil
exemption ord
the Exemptio

h the Federal E

ons request th
” in the Betwe
ajority of NFP
sion for their e
from the Com
these small ent
comment is con
e request for a
ly.”   

provides: “Th
erson or class o
of such contrac
may establish 

2013) (“Betwe

 

er exemption

ary authority
ules for eac
.1 to exclud

O THE 
THE COMM
OM THE 

Dodd-Frank 
f from the s
ission shoul
lectric Enti
define such
t Entity” is 
P Electric A

that is whol
A”) section 
wned by an

llance and its 
ders, to monito
on Orders, alo
nergy Regulato

hat the Comm
een NFP Elect

P Electric Entit
energy and en

mmission’s new
tities to unders
nsistent with th
an entity-based

he Commissio
of persons, any
cts, any option
under this se

een NFP Electr

n orders, inte

y under CEA
ch class of tr
de the transa

TRANSAC
MISSION S

COMMIS

k Act provid
speculative 
ld use its au
ities.” The 
h class of e

defined in 
Associations 

lly owned b
201(f), 16 U
n Indian tri

anti-market m
or such nonfina
ong with the 
ory Commissio

mission define
trics Exemptio
ties are small e
ergy-related co

w jurisdiction o
stand and comp
he NFP Electr
d exemption w

on, by rule, re
y swap or class
n or class of op
ction with res

rics Exemption

erpretations,

A Section 4a
transactions 
actions from 

CTION-BA
SHOULD E
SSION’S S

ded the Com
position lim

uthority und
NFP Elect

exempt entit
the Betwee
request tha

by a gover
U.S.C. 824(f)
ibe recogniz

manipulation au
ancial commod
Commission’

on. 

e this term co
on Order. See 
entities that ma
ommodity tran
over swaps us
ply with even a
ric Association
was for the NF

egulation, or 
s of swaps, any
tions, or any tr

spect to positio

n Order”). 

, no-action l

a(a)(7) to pro
described in
the defined 

SED REL
EXEMPT “
SPECULAT

mmission ple
mits rules to
der CEA Se
tric Associa
ties in a ma
en NFP Ele
at “Exempt 

rnment entit
f); (ii) any ele
zed by the 

uthority, jurisd
dity transaction
s recently ex

onsistently wi
78 Fed. Reg. 
ay not otherwi
nsactions and s
sing consistent 
a reduced set o
ns’ 2011 Specu
FP Electric En

order, may ex
y contract of sa
ransaction or c
on limits.” 7 U

 
 
 

etters 

ovide 
n this 

d term 

LIEF 
“NFP 
TIVE 

enary 
o any 
ection 
ations 
anner 
ctrics 
NFP 

ty, as 
ectric 
U.S. 

diction, 
ns and 
ecuted 

ith the 
19670 
ise fall 
swaps. 
terms 

of new 
ulative 
ntities, 

xempt, 
ale of a 
lass of 
U.S.C. 



NFP Elec
Melissa D
February
Page 16 
 

 

g
(i
su
tr
U
en
w
“E
2

 T
nature of
governan
commod
As entiti
NFP Elec
Commiss
througho
SBREFA
members
no regula
measure,
noncomm

 FIV.
C
IN
A

T
EEI/EPS
energy i
list of R
NYMEX

               
38   78
cannot be p
Power Adm
covered by
39   Se
40   If
speculative
commercia
into during

ctric Associa
D. Jurgens, S

y 10, 2014 

overnment p
iii) any elec
uch coopera
reated as su

U.S.C. 501(c)
nergy servic

wholly owne
Exempt Ent
(h)(7)(C).”38

The NFP El
f NFP Electr
nce structure
ity speculati
es that do n
ctric Entities
sion’s specu

out the Unite
A.39 Their sh
s and citizen
atory reason
 monitor 

mercial entiti

FOR EAC
COMMISSI
NCLUDING

ARE “ECON

The NFP El
SA Commen
industry.  Th

Referenced C
X Henry Hub
                   

8 Fed. Reg. 19
partially-owne
ministration m

y the definition

ee Section X b

f the Commis
e position limit
al risks, the NF
g the prior year

ations Comm
Secretary 

pursuant to s
tric facility 

ative’s status
uch under In
)(12), 1381(
ce to its me
ed, directly o
tity” does n
8   

ectric Assoc
ric Entities a
es that prov
ion, as part o

not enter into
s should be s

ulative positi
ed States, m
hared public 
n/electric cus
n to sweep th

and limit 
ies.40 

CH CORE
ON SHOU
G THE PR
NOMICALL

lectric Asso
nt Letter on
he NFP Elec
Contracts for
b Natural Ga
               

9670 at 19688
ed by an entity 
must consist so
n.  78 Fed. Reg

below. 

sion is concer
ts, would specu
FP Electric Ent
r were used “to

ment Letter 

section 104 
or utility th

s pursuant to
nternal Reve
a)(2)(C), and

ember/owner
or indirectly

not include a

ciations hav
and the cons
vide neither 
of NFP Elec
o speculative
spared the u
ion limits re
any of whic
service mis

stomers in th
hese small e

speculative

E REFER
ULD IDEN
RIMARY E
LY EQUIV

ociations su
n these issu
ctric Associa
r each energ
as contract, i

.  Additionally
not describe b

olely of the en
. 19670 at 1967

rned that an N
ulate in Refere
tities could file

o hedge or mitig

 

of the Act o
hat is wholly
o FPA secti
enue Code s
d exists for t
r customers 
y, by any on
any “financ

ve explained
servative go
an investor

ctric Entities
e energy com

unnecessary c
gime.  Ther

ch are “smal
ssion is to p
heir geograp
ntities withi
e positions

RENCED 
NTIFY AL

ECONOMIC
VALENT” 

upport the c
es of impor
ations urge 
gy Core Ref
including th

y, the Commis
by FPA section
ntities otherwi
74. 

NFP Electric 
enced Contract
e an annual co
gate commerci

of November
y owned by 
ion 201(f), s
section 501(
the primary 
at cost; or 

ne or more 
cial entity,” 

d to the Co
overnment or
r profit mot
’ core comp
mmodity tra
costs and bu

re are thousa
ll entities” a
provide elect
phic regions 
in Commissi
s in Refer

FUTURE
LL REFER
C TERMS 

comments m
rtance to Co
the Commis

ferenced Fut
he primary ec

ssion explained
n 201(f) and an
ise described a

Entity, given 
ts not relevant 
onfirmation tha
ial risks.”  

r 2, 1994, 25
a cooperati

so long as th
(c)(12) or 1
purpose of p
(iv) any oth
of the fore
as defined 

ommission t
r cooperativ
tive, nor an

petency in el
ansactions o
urdens of bei
ands of NFP
as such term 
tricity to ele
at affordabl
ion rules tha
renced Con

ES CONT
RENCED 
OF ALL 

made in Se
ommercial E
ssion to pub
tures Contra
conomic term

d that an elect
n aggregated e
as Exempt En

an entity-bas
to hedging or m

at all Referenc

5 U.S.C. 479
ive, regardle
he cooperati

1381(a)(2)(C
providing ele
her entity th

egoing. The 
in CEA Se

the not-for-p
ve member/o
n opportunit
ectric operat

or derivatives
ing subject t

P Electric En
is defined i

ectric cooper
le rates.  The
at are intend
ntracts held

TRACT, 
CONTRAC

SWAPS T

ection III o
End-Users in

blish in its ru
acts includin
ms of off-fac

tric facility or 
entity such as a
ntities in order

sed exemption
mitigating its u
ed Contracts e

 
 
 

9a–1; 
ess of 
ive is 

C), 26 
ectric 
hat is 
term 

ection 

profit 
owner 
ty for 
tions.  
s, the 
to the 
ntities 
in the 
rative 
ere is 

ded to 
d by 

THE 
CTS, 
HAT 

f the 
n the 
ules a 
ng the 
cility, 

utility 
a Joint 
r to be 

n from 
unique 
entered 



NFP Electric Associations Comment Letter 
Melissa D. Jurgens, Secretary   
February 10, 2014   
Page 17   
 

  

bilateral swaps that it considers  “economically equivalent” to each such Core Referenced 
Futures Contract.  If appropriate, the Commission should thereafter delegate to staff the 
responsibility to give notice and consider public comments prior to adding to the list of such 
Referenced Contracts.   

The informal staff guidance noted in the EEI/EPSA Comment letter, which was evidently 
posted on the Commission’s website without notice or explanation and without being referenced 
in the Commission’s proposed rules, does not provide Commercial End-Users regulatory 
certainty as to how to apply the “directly or indirectly linked” test in the proposed definition of 
“Referenced Contract” in Part 150.1. Commercial End-Users may not be otherwise unfamiliar 
with the Commission’s process or procedures, and cannot anticipate which Referenced 
Contracts the Commission will consider to be directly or indirectly linked.  Nor can 
Commercial End-Users be expected to check the Commission’s website before entering into 
everyday energy commodity hedging transactions that may or may not fall within the defined 
term “Referenced Contract.” 

The term “swap” is defined in Commodity Exchange Act 1a(47), and “further defined” in 
the Commission’s rules, interpretations, no-action letters and guidance construing and 
interpreting that statutory definition.  However, “swaps” are not like futures contracts, which are 
circumscribed by publicly available listing criteria on a particular designated contract market.  
In addition, “swaps” are not all “significant price discovery contracts” (“SPDCs”). That 
designation requires the Commission to evaluate whether a particular contract is economically 
equivalent to specific futures contracts, and to provide notice and an opportunity for public 
comment, before a contract is designated a “SPDC.”  The universe of futures contracts and 
SPDCs therefore is or can be known; whereas the universe of nonfinancial commodity swaps 
which are or may be directly or indirectly linked to a particular Core Referenced Futures 
Contract is unbounded.41  

For bilateral swaps that are to be regulated as Referenced Contracts, the parties must 
know at the time the swap is entered into (when the contract is executed for state contract law 
purposes) whether such swap must be evaluated as meeting the criteria for an enumerated bona 
fide hedging exemption.  If so, the bilateral contract may require representations in order for the 
counterparty to ascertain whether it is entitled to a pass-through exemption.  The swap may or 
may not cause one or both parties to exceed a speculative position limit. If the determination of 
“linked” or “not linked” is left to the discretion of market participants, each party to a bilateral 
swap may have its own opinion based on a good faith reading of the Commission’s rules, and 
the opinions may not be the same. Such regulatory uncertainty will have a chilling effect on 

                                                 
41   The energy industry has submitted myriad comments, request for rehearing or reconsideration or 
clarification of the Commission’s interpretations, requests for guidance and no-action on precisely this question: 
what common energy industry contracts are, and are not, included in the term “swap”?  At this time, there is no clear 
line circumscribing what is and is not a “swap,” or what type of energy commodity transaction is or may be subject 
to the Commission’s jurisdiction. See, for example, the NFP Electric Associations’ comments on the Product 
Definitions Release, including the request for rehearing or reconsideration in footnote 5.   
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A. The Commission should define “spot month” in relation to each Core Referenced 
Futures Contract and all related physically-settled and cash-settled Referenced 
Contracts, to assure that the definition works appropriately in terms of how each 
underlying nonfinancial commodity market operates, and to ensure that 
Commercial End-Users of such nonfinancial commodities can effectively use such 
Referenced Contracts to hedge or mitigate commercial risks.  

The NFP Electric Associations support the comments made in Section VIA of the 
EEI/EPSA Comment Letter on this issue of importance for Commercial End-Users in the 
energy industry. In particular, the definition of “spot month” for the various regional electricity 
markets is important, due to the inability to store the nonfinancial commodity. 

B. The Commission should use the most current data available for “estimated 
deliverable supply” in respect of all Referenced Contracts related to a particular 
Core Referenced Futures Contract, in order to set spot-month speculative position 
limits. 

The NFP Electric Associations support the comments made in Section VIB of the 
EEI/EPSA Comment Letter on this issue of importance for Commercial End-Users in the 
energy industry.  The energy commodity and related commodity derivatives markets have 
undergone significant changes since 2012, partly as a result of the Commission’s new swap 
regulations.  The Commission has recognized this in many ways, including its analysis of the 
“futurization” of swaps that took place during the second half of 2012.  In addition, since 2012, 
there have been other significant market changes as a result of fundamental supply and demand 
changes in the industry, e.g. the shale gas revolution, increasing environmental regulations and 
state renewable energy portfolio standards affecting the electric utility industry, the economic 
downturn and sluggish recovery affecting energy demand in various parts of the country, the 
multi-year drought in the Western United States, retirement or decommissioning of significant 
electric generation stations, such as the San Onofre nuclear plant in Southern California, and 
this winter’s “polar vortex” of unprecedented and prolonged cold across much of the northern 
United States.  Regional energy commodity markets, energy commodity prices, and the 
volatility of on- and off-facility energy derivatives prices, are all affected by these post-2012 
changes in market forces.   

The Commission’ use of 2011-2012 data from DCMs on “estimated deliverable supply” 
for energy futures contracts is very likely to be incomplete, and could grossly understate 
“estimated deliverable supply” of all Referenced Contracts associated with a particular Core 
Referenced Futures Contract.  Even the CME’s more recent (and larger) estimates may not fully 
incorporate deliverable supply, depending on how the Commission establishes the scope of the 
term “Referenced Contract” for energy Core Referenced Futures Contracts like Henry Hub 
Natural Gas.  For example, if the Commission includes Trade Options and CEU Hedging 

                                                                                                                                                             
not  assume the size of a Commercial End-User’s hedge positions will always be inconsequential in comparison to 
speculative positions.   
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Electric Entities and other Commercial End-Users in the energy industry routinely hedge 
the commercial risks associated with electric generation assets and electric customer 
loads using Referenced Contracts associated with the Henry Hub Natural Gas Core 
Referenced Futures Contract as part of cross-commodity hedges and heat rate 
transactions. 

C.  The Commission should include in its rules a commercially-practicable 
process for requesting additional enumerated bona fide hedging exemptions, 
and make all such bona fide hedging exemptions available industry-wide to 
entities that enter into Referenced Contracts related to Core Referenced 
Futures Contracts derived on energy commodities. 

 The NFP Electric Associations support the comments made in Section VIID of 
the EEI/EPSA Comment Letter and Section II9 of the IECA Comment Letter on this 
issue of importance for Commercial End-Users in the energy industry.  

D.  The Commission should amend the “state-regulated public utility bona fide 
hedging exemption” to eliminate a requirement that a state regulator 
“require or encourage” hedging.  If the Commission retains the reference to 
a state regulator, the Commission should broaden the exemption so that it is 
available to NFP Electric Entities, which may or may not be regulated by 
state public utility regulators but which nonetheless hedge the commercial 
risks associated with providing continuous 24/7 electric utility services to 
their customers. 

 The NFP Electric Associations support the comments made in Section VIIE of the 
EEI/EPSA Comment Letter and Section II6 of the IECA Comment Letter on this issue of 
significant importance for Commercial-End Users that are utilities with continuous 24/7/365 
service obligations to deliver electricity to customers.  

 The NFP Electric Associations respectfully request that the Commission ensure that this 
bona fide hedging exemption is available to NFP Electric Entities,48 which may or may not be 
subject to state public utility regulations.  In the Between NFP Electrics Exemption Order, the 
Commission noted the fact that NFP Electric Entities are not-for-profit public utilities with no 
outside investors or shareholders to profit from energy commodity or commodity derivatives 
transactions.  The rates that the NFP Electric Entities charge their customers for electricity may 
or may not be regulated by a state public service commission.  Nonetheless the NFP Electric 
Entities’ governance structures makes them self-regulating utilities, as either the government 
supervisory employees, or the electric cooperative’s members, conservatively manage electric 
operations to keep rates low and affordable. The Commission found that transactions to which 

                                                 
48   As requested in Section III above, in this Section the NFP Electric Associations continue to use the term 
“NFP Electric Entities,” but the request is to define the term in the bona fide hedging exemption consistently with 
the defined term “Exempt Entity” as used in the Between NFP Electrics Exemption Order. 
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NFP Electric Entities are parties are less vulnerable to fraudulent or manipulative trading activity 
in accordance with the purposes of the CEA.   

 The Commission also included federally-recognized Indian tribes within the scope of the 
Between NFP Electrics Exemption Order, noting that FERC has traditionally treated such tribes 
as FPA section 201(f) entities due to the similarities they share with government entities.  The 
Commission noted that both FPA 201(f) electric cooperatives and non-FPA section 201(f) 
electric cooperatives should benefit from being exempt from the Commission’s “swap” 
regulations, so long as such electric cooperatives are treated as cooperatives under Federal tax 
law, but regardless of whether they have tax exempt status, are owned and operated in the same 
not-for-profit, self-regulated manner as FPA section 201(f) cooperatives, and their source of 
financing or amount of monthly electricity sold does not affect their sharing with FPA section 
201(f) electric cooperatives the same underlying public service mission of providing affordable, 
reliable electric energy service to customers. Finally, the Commission included in the scope of 
the Between NFP Electrics Exemption Order entities that are wholly-owned by NFP Electric 
Entities, and are formed by such NFP Electric Entities to collectively and cooperatively better 
achieve their shared utility public service mission.49   

 NFP Electric Entities exist as self-regulating, not-for-profit entities with a shared public 
service mission of providing reliable, low-cost electric energy service subject to the conservative 
and experienced utility operations management and oversight by elected or appointed 
governmental officials or cooperative member/consumers.50  For these reasons, the Commission 
should expand the “utility bona fide hedging exemption” so as to allow NFP Electric Entities to 
rely on it.  

 

 

 

 

 

                                                 
49   78 Fed. Reg. 19670 at 19673 (relying on its earlier determinations made in 77 Fed. Reg. 50998, 51011-12  
(August 23, 2012). 
50   See, e.g., Dairyland Power Cooperative et al, v. Federal Power Commission, 37 F.P.C. 12 (1967); Salt 
River Project Agricultural Improvement and Power District v. Federal Power Commission, 391 F. 2d 470 (D.C. Cir. 
1968). 
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ATTACHMENT A - DESCRIPTION OF THE NFP ELECTRIC ASSOCIATIONS 

NRECA is the national service organization for more than nine hundred rural electric 
utilities and public power districts that provide electric energy to approximately forty-two 
million consumers in forty-seven states or thirteen percent of the nation’s population.  Kilowatt-
hour sales by rural electric cooperatives account for approximately eleven percent of all electric 
energy sold in the United States.  Because an electric cooperative’s electric service customers are 
also members of the cooperative, the cooperative operates on a not-for-profit basis and all the 
costs of the cooperative are directly borne by its consumer-members. 

APPA is the national service organization representing the interests of government-
owned electric utilities in the United States.  More than two thousand public power systems 
provide over fifteen percent of all kilowatt-hour sales to ultimate electric customers.  APPA’s 
member utilities are not-for-profit utility systems that were created by state or local governments 
to serve the public interest.  Some government-owned electric utilities generate, transmit, and 
sell power at wholesale and retail, while others purchase power and distribute it to retail 
customers, and still others perform all or a combination of these functions.  Government-owned 
utilities are accountable to elected and/or appointed officials and, ultimately, the American 
public.  The focus of a government-owned electric utility is to provide reliable and safe 
electricity service, keeping costs low and predictable for its customers, while practicing good 
environmental stewardship. 

 LPPC is an organization representing 26 of the largest government-owned electric 
utilities in the nation.  LPPC members own and operate over 86,000 megawatts of generation 
capacity and nearly 35,000 circuit miles of high voltage transmission lines, representing nearly 
90% of the transmission investment owned by non-Federal government-owned electric utilities 
in the United States.   
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ATTACHMENT B – EXAMPLES OF THE WAY AN NFP ELECTRIC ENTITY MIGHT 
USE NATURAL GAS TRADE OPTIONS, CEU HEDGING SWAPS AND  

CEU HEDGING DERIVATIVES (FUTURES CONTRACTS)  
“TO HEDGE OR MITIGATE COMMERCIAL RISKS’ 

 
For example, each of the following commercial risk hedging strategies would have a similar 
economic effect for an NFP Electric Entity with electric generation assets (supply) and electric 
customer load (demand) in the middle South area of the United States, each would serve “to 
hedge or mitigate commercial risks,” and the NFP Electric Entity is a Commercial End-User: 

Based on historical weather forecasts and generation outage plans, a not-for-profit electric utility 
expects to consume 1,000,000 MMBtu of natural gas to produce 100,000 MWhs of electricity 
from its generation stations to meet a portion of its electric load obligations in Louisiana for the 
month of January 2015.  The utility wants to hedge 50% of the deliverability and the cost (both 
commercial risks) of the underlying natural gas at Henry Hub today.  The utility can: 
 

 Buy natural gas at a floating price, and buy 50 Jan-15 NYMEX “NG” physical futures 
contracts - Henry Hub Natural Gas Futures for 10,000 MMBtu each 

o Sell back the same futures contract on the contract’s last trading day in late 
December 2014 (the intent is to fix the price, not to take delivery at Henry Hub); 

 Buy natural gas at a floating price, and enter into counterparty swaps for 50 “NG” Jan-15 
contract equivalents that cash settle on the difference between today’s price for the 
NYMEX “NG” contract, and the final settlement price on the last day of trading for the 
same contract (direct price link to core Referenced Futures Contract; no unique 
commercial terms to the swap); 

 Buy natural gas at a floating price, and buy 200 Jan-15 NYMEX “NN” cash settled 
futures contracts - Henry Hub Natural Gas Last Day Financial Futures for 2,500 MMBtu 
each; or 

 Buy natural gas at a floating price, and enter into counterparty swaps for 200 “NN” Jan-
15 contract equivalents that cash settle on the difference between today’s price for the 
NYMEX “NN” contract, and the final settlement price for the same contract (may 
constitute an indirect price link to Core Referenced Futures Contact). 

 Buy natural gas at a fixed price for delivery to its generation stations, with some degree 
of optionality in case the weather is not as expected in the forecast at the time the 
purchase takes place, or the market price of natural gas drops to below the fixed price, so 
that the NFP Electric Entities customers do not have to pay for above market natural gas. 

 
All of these choices for the Commercial End-User would serve “to hedge or mitigate its 
commercial risk.”  All should be excluded from the definition of “Referenced Contract,” as the 
transactions are not speculative. 


