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PROPOSED POSITION LIMITS RULE 

 
February 10, 2014 

 
Melissa D. Jurgens, Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C.  20581 
 
Re: Proposed Rule, Position Limits for Derivatives, 78 Fed. Reg. 75,680, 
 Dec. 12, 2013  (17 CFR Part 1, 15, 17, et al.) RIN No. 3038-AD99  

    
Dear Ms. Jurgens: 
 

The NFP Electric Associations1 respectfully submit these comments on the proposed 
rules issued by the Commodity Futures Trading Commission (the “Commission”) captioned 
Proposed Rule, Position Limits for Derivatives (the “2013 Proposed Rules”).2  The NFP 
Electric Associations have been active participants in the Commission’s rulemakings 
implementing the Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Dodd-
Frank Act”), including submitting comments on the speculative position limits rules proposed by 
the Commission in early 2011 (the “2011 Proposed Rules”).3    

                                                 
1  The National Rural Electric Cooperative Association (“NRECA”), the American Public Power Association 
(“APPA”), and the Large Public Power Council (“LPPC”) (collectively, the “NFP Electric Associations.”).  See 
Attachment A for a description of the members of each NFP Electric Association.  The comments contained in this 
filing represent the comments and recommendations of the NFP Electric Associations, but not necessarily the views 
of any particular member of any NFP Electric Association on any issue.  The NFP Electric Associations are 
authorized to note the involvement of the following organizations and associated entities to the Commission, and to 
indicate their full support of these comments and recommendations:  ACES and The Energy Authority. 
2  Proposed Rule, Position Limits for Derivatives, 78 Fed. Reg. 75680 (Dec. 12, 2013) (17 C.F.R. Parts 1, 15, 
17, et al.)  RIN No. 3038-AD99.  
3  Comment letter available on the Commission’s website at:  
http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=33909&SearchText=wasson (the “2011 
Speculative Position Limits Comments”).  The focus of the NFP Electric Associations’ 2011 Speculative Position 
Limits Comments was much broader than these comments, because the Commission’s Dodd-Frank Act rulemaking 
process was at a much earlier stage.  In 2011, the Commission had yet to finalize its foundational rulemakings under 
the Dodd-Frank Act defining the entities it intended to regulate as “swap dealers” and “major swap participants.” 
The Commission had not yet proposed its Commodity Options Interim Final Rule (77 Fed. Reg. 25320 (April 27, 
2012), the “Trade Options IFR”) or the “Further Definition of ‘Swap”…” Release (77 Fed. Reg. 48208 (August 13, 
2012)  (the “Product Definitions Release”).  Those last two rulemakings, when published in mid-2012 (without 
notice or public comment on significant Commission statutory construction determinations and interpretations of the 
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The NFP Electric Associations’ comments relate only to those aspects of the 
Commission’s 2013 Proposed Rules on speculative position limits which would be applicable to 
“swaps” and other Referenced Contracts related to Core Referenced Futures Contracts derived 
on energy or energy-related commodities.  The NFP Electric Associations’ members (hereafter, 
the “NFP Electric Entities”) play a unique role as not-for-profit commercial end-users of such 
energy and energy-related commodities and related derivatives. NFP Electric Entities generate 
and transmit electric energy and deliver electric energy to the American public on a continuous 
24/7/365 basis, and at affordable rates. Each NFP Electric Entity conducts its operations in a 
particular geographic area.4 

The NFP Electric Entities enter into energy and energy-related commodity swaps and 
commodity options, and some larger NFP Electric Entities enter into exchange-listed energy 
futures contracts and options contracts.  Some of these energy and energy-related commodity 
derivatives may fall within the defined term “Referenced Contract” if associated with a Core 
Referenced Future Contract derived on an energy or energy-related commodity.  However, in 
each case, the NFP Electric Entities enter into such energy and energy-related derivatives only to 
hedge or mitigate commercial risks associated with electric operations.  In addition, the NFP 
Electric Entities regularly enter into energy and energy-related commodity agreements, contracts 
and transactions for deferred shipment or delivery, including nonfinancial commodity trade 

                                                                                                                                                             
Dodd-Frank Act amendments to the Commodity Exchange Act) together provided  the Commission’s initial view of 
the scope of its jurisdiction over nonfinancial commodity transactions as “swaps” as defined in CEA Section 1a(47).  

  When the 2011 Speculative Position Limits Rules were proposed, the Commission had just recently 
proposed for comment its rules defining the “end-user exception” to clearing and trade execution mandates for 
swaps entered into by end-users “to hedge or mitigate commercial risks” (as such phrase is used in CEA Section 
2(h)(7) in relation to the Commission’s swap regulations).  As a result, the NFP Electric Associations’ 2011 
Speculative Position Limits Comments attached and cross referenced regulatory concepts from the “end-user 
exception” rules.  The NFP Electric Associations have commented on nearly all the proposed rules and Commission 
interpretations implementing the Dodd-Frank Act jurisdiction over “swaps,” in each case emphasizing 
Congressional intent to preserve the ability of commercial end-users like the NFP Electric Entities to continue to use 
cost-effective commercial risk management tools to hedge or mitigate risks that arise from operations. 

 
4  For more information about the diverse electric operation assets, obligations, electric customers and 
geographic locations of NFP Electric Entities, see the NFP Electric Association’s 2011 Speculative Position Limits 
Comments, at the link provided in footnote 3 above, at Section 1D, or the Application for an Exemption Order under 
CEA Section 4(c)(6)(C), which can be found at: 
 http://www.cftc.gov/stellent/groups/public/@rulesandproducts/documents/ifdocs/nrecaetalltr060812.pdf.  The NFP 
Electric Associations are not commenting on the Commission’s 2013 Proposed Rules as they apply to legacy 
agricultural contracts for which the Commission has in place regulatory speculative position limits. Nor are the NFP 
Electric Associations commenting on how the 2013 Proposed Rules may apply to Referenced Contracts (including 
“swaps” or commodity trade options) that are related to Core Referenced Futures Contracts derived on metals, or 
crude oil, gasoline or refined petroleum or non-legacy agricultural commodities, other than those used as fuel for 
electric generation.  All of those Core Referenced Futures Contracts and Referenced Contracts relate to 
commodities, commodity “swaps,” commodity trade options and other Referenced Contracts that are transacted in 
different market structures, and among different market participants, than the markets for energy and energy-related 
commodities that are integral and intrinsically-related to the operations of NFP Electric Entities. 
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options, where the parties intend physical settlement.  Such transactions are excluded from the 
defined term “swap” by CEA Section 1a(47)(B)(ii).5   

The NFP Electric Entities also regularly enter into various commercial transactions and 
arrangements as part of operations that the Commission interprets as “not intended by Congress 
to be regulated as swaps (see Section II.B.3 of the Product Definitions Release).  In addition, the 
NFP Electric Entities regularly enter into transactions that the Commission has exempted from 
its regulatory regime for swaps (with certain narrow exceptions), under exemption orders and 
guidance. None of such transactions are speculative in nature and/or the Commission has deemed 
the transactions excluded, or determined the transactions to be exempted, from its regulatory 
regime without determining the transactions to be (or not to be) “swaps.”  

The NFP Electric Entities do not speculate in nonfinancial commodity derivatives, and 
do not hold speculative positions in nonfinancial commodity derivatives.6  The NFP Electric 
Entities are not registered with the Commission, and they are not “financial entities” as such term 
is defined in CEA Section 2(h)(7)(C)(i).  To the contrary, the NFP Electric Entities are 
exclusively commercial end-users (“Commercial End-Users”) of nonfinancial commodity 
derivatives.7    

                                                 
5  In October 2012, the NFP Electric Associations filed with the Commission a request for rehearing or 
reconsideration of the Commission’s statutory construction of Section 1a(47)(A) and 1a(47)(B)(ii) that all 
nonfinancial commodity trade options are “swaps,” notwithstanding the parties’ intent to physically-settle.  The 
Commission’s misconstruction of the statute is found in the Product Definitions Release, 77 Fed. Reg. 48208 at 
48236-48237, and the request for rehearing or reconsideration can be found at: 
 http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=59235&SearchText=.  
  
6  The term “speculate,” as used herein, means taking a position (entering into an agreement, contract or 
transaction), and then offsetting it with another position, for the purpose of profiting from favorable movements in 
market prices for a commodity. Speculation is a risk-increasing activity in which commodity traders and 
nonfinancial market participants commonly engage. An NFP Electric Entity may enter into an energy or energy-
related derivatives transaction that settles favorably (i.e., “in the money”). But that favorably-settling energy or 
energy-related derivatives transaction offsets a correlated unfavorable price movement/settlement in the underlying 
commercial risk being hedged. The underlying commercial risk may be a risk associated with the supply/demand of 
the commodity delivered to the NFP Electric End User’s unique geographic location, weather, price or other 
financial markets risk, an environmental or other regulatory risk, or another commercial risk associated with the 
individual NFP Electric Entity’s utility operations. 
7   In this comment letter, the NFP Electric Associations use the defined term “Commercial End-User” to 
mean a person or entity that is not registered with the Commission, and that is not a “financial entity” as such term is 
defined in Section 2(h)(7)(C)(i) of the Commodity Exchange Act.  The NFP Electric Associations have asked the 
Commission in a number of dockets to define the term, which is used in the Dodd-Frank Act, in the letter from 
Chairmen Christopher Dodd and Blanche Lincoln to Chairmen Barney Frank and Colin Peterson, 156 Cong. Rec. 
H5248 (June 30, 2010) (“Dodd-Lincoln Letter”) letter expressing Congressional intent (available at 
http://online.wsj.com/public/resources/documents/dodd-lincoln-letter070110.pdf), and throughout the Commission’s 
rules, interpretations, no-action letters  and guidance.  The Commission has declined to do so.   
As a consequence, the terms “end-user” and “commercial end-user” are used with different meanings in various 
Commission rules, interpretations, no-action letters and guidance documents, as well as in other regulators’ rules, 
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The NFP Electric Associations support the Commission’s efforts to impose speculative 
position limits (that is, limits on speculative positions) in Referenced Contracts related to 
specific Core Reference Futures Contracts, as the Commission finds are necessary and 
appropriate to implement the Congressional intent of the Dodd-Frank Act. The NFP Electric 
Entities, and other Commercial End-Users, will benefit from the Commission monitoring 
speculative positions, and from the Commission’s considered placement and monitoring of limits 
on the speculative positions of noncommercial entities with no commercial need for a particular 
nonfinancial commodity and therefore no need to hedge or mitigate commercial risks.8   

Congress did not intend the Commission to regulate Commercial End-Users hedging or 
mitigating commercial risks in the same way it regulates noncommercial, financial markets 
traders, dealers and speculators.9  Congress intended the Commission to protect Commercial 
End-Users’ continued access to nonfinancial commodity swaps and other derivatives as cost-
effective commercial risk management tools, and not to burden Commercial End-Users with 
unnecessary regulatory obligations.   

The NFP Electric Associations and their members have a direct and significant interest in 
the way in which the Commission implements its authority to establish and monitor speculative 
position limits.  The Commission should structure its speculative position limits rules to exclude 
the NFP Electric Entities, as Commercial End-Users, and their commercial risk hedging 
transactions entirely. To do otherwise would be to ignore Congressional intent, and to place 
unnecessary regulatory burdens and costs on the NFP Electric Entities, without providing the 
Commission with useful or usable information about speculative transactions, speculative 
positions or speculators.   
                                                                                                                                                             
creating significant regulatory uncertainty for the very entities that Congress intended the Commission to protect 
from overbroad and unnecessary regulatory burdens and costs.  

  In addition, the NFP Electric Associations use the term “nonfinancial commodity” in this and all other 
comment letters.  This term is found in the defined term “swap” in the Dodd-Frank Act amendments to the CEA – in 
CEA 1a(47)(B)(ii), the exclusion from “swap” more fully described in footnote 14 below as the “physically-settled 
transaction exclusion.”   If the Commission defines the term “physical commodity” in Proposed Rule 150.1 (or 
elsewhere in its rules), the NFP Electric Associations respectfully request that the Commission clarify that the term 
“physical commodity” has a meaning identical to the term “nonfinancial commodity” as such term is used in CEA 
1a(47)(B)(ii) and as further interpreted by the Commission in the Product Definitions Release.   
8   The Commission cites numerous studies that explain the regulatory benefit of limiting the speculative 
positions of noncommercial entities in various places in the 2013 Speculative Position Limits Proposal.  See, e.g., 
page 75683.   “The Commission has found, historically, that speculative position limits are a beneficial tool to 
prevent, among other things, manipulation of prices. Limits do so by restricting the size of positions held by 
noncommercial entities that do not have hedging needs in the underlying physical markets” (emphasis added). 
9   See CEA Section 4a(c)(1), which reads in part: “No rule, regulation, or  order issued under subsection (a) 
of this section [the speculative position limits authority, as added to the CEA by the Dodd-Frank Act] shall apply to 
transactions or positions which are shown to be bona fide hedging transactions or positions, as such terms may be 
defined by the Commission by rule, regulation or order consistent with the purposes of this Act…To determine the 
adequacy of this Act and the powers of the Commission acting thereunder to prevent unwarranted price pressures by 
large hedgers, the Commission shall monitor and analyze the trading activities of the largest hedgers [Part 20 Large 
Trader Reporting rules.]” 
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“Speculative position limits” are intended to measure those derivatives transactions 
related to a particular nonfinancial commodity that are entered into, and those derivatives 
positions held by, a trader for speculative reasons. The limits cap the size of such speculative 
positions in fungible or economically-equivalent derivatives to protect the ability of commercial 
hedgers to access a liquid and fair trading market for a particular defined set of economically-
equivalent nonfinancial commodity derivatives.  When Congress expanded the Commission’s 
jurisdiction to include swaps, Congress simultaneously recognized that the myriad different 
bilateral, off-facility markets for commodity swaps -- in particular, those derived on nonfinancial 
commodities and where Commercial End-Users intend physical settlement -- have unique market 
participants with unique commercial risk management needs.  In structuring its speculative 
position limits, the Commission should take into account Congressional intent to protect 
Commercial End-Users (including the NFP Electric Entities) and their ability to hedge or 
mitigate unique and diverse commercial risks. 

The terms of many commercial transactions, swaps, and commodity options that involve 
nonfinancial energy commodities are highly customized.  These non-standardized transactions 
contain important commercial terms (including transmission and transportation contingencies) 
that represent hedging value for Commercial End-Users in the energy industry, and affect price: 
terms that go well beyond commodity, contract term, delivery point and quantity. As the 
Commission has recognized in its margin rules, in the bilateral, off-facility swap markets, credit 
support and collateral/margin terms applicable to a swap are often price-determinative.  
Moreover, in regional energy commodity and commodity swaps markets, transmission or 
transportation contingencies and the granular geographic delivery points are more than just a 
pricing term, when the value of the swap as a commercial risk management tool is being 
considered by a Commercial End-User such as an NFP Electric Entity. For an NFP Electric 
Entity, delivery and receipt conditions are an inseparable value characteristic of the energy 
commodity swap.10   

There are far more Commercial End-User to Commercial End-User swaps in the 
fragmented regional energy commodity markets than in financial, metals, agricultural or other 
commodity markets that the Commission has historically regulated.11  Many Commercial End-
Users enter into non-standardized, off-facility energy commodity contracts, swaps and 
commodity trade options directly with other Commercial End-Users as principals, rather than 
through market intermediaries or on regulated trading exchanges where the standardized terms of 

                                                 
10  For example, natural gas delivered in Houston may not have any value for an NFP Electric Entity that 
needs natural gas delivered to power a generating station in Minneapolis, MN in January.  Similarly, electric energy 
(or an electricity hedging swap) deliverable or priced based on delivery in Boston may not be an economically 
appropriate commercial risk management hedge for an NFP Electric Entity whose commercial risks (its assets or its 
load) are located in California. 
11   Numerous energy industry comment letters have pointed out this fact to the Commission over the course of 
the Dodd-Frank rulemakings from comments submitted on the initial Commission ANOPR published for comment 
in September 2010 to the most recent comment letters submitted by EEI/EPSA and IECA in this docket.   
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or transactions that meet the conditions in Rule 32.3 as nonfinancial “commodity trade options” 
(“Trade Options”).15  The NFP Electric Entities strongly support such an approach. 

The NFP Electric Associations have a request pending for the Commission to reconsider 
the statutory construction of CEA Section 1a(47) in the Product Definitions Release (see 
footnote 5 above) -- that Trade Options are “swaps,” despite the parties’ intent to physically 
settle.16  In response to the Commission’s request for comment in the Trade Options IFR 
(published without notice or prior public comment in mid-2012), several energy trade 
associations commented that Trade Options should be excluded from speculative position 
limits.17 The NFP Electric Associations respectfully refer the Commission to those 2012 
comments as directly responsive to the questions asked in the 2013 Speculative Position Limits 
proposal.   

The NFP Electric Associations support the comment letter filed by the International 
Energy Credit Association in this docket (the “IECA Comment Letter”), in particular Section II5 
of such IECA Comment Letter, and the comment letter filed by the Edison Electric Institute and 
the Electric Power Supply Association in this docket (the “EEI/EPSA Comment Letter”), and in 
particular Section IV of such EEI/EPSA Comment Letter, on this important issue for 
Commercial End-Users in the energy industry. The energy industry has commented consistently 
and repeatedly to the Commission on the inability of Commercial End-Users to evaluate non-
standardized, off-facility, bilateral, physically-settled Trade Options to which Commercial End-
Users are parties as if the Trade Options were standardized financial instruments, and 
“economically equivalent” to Core Referenced Futures Contracts.   As the Commission noted in 
the 2012 Trade Option IFR and again in the recently-published Commodity Trade Option FAQ, 
Trade Options are commonly used as hedging instruments or in connection with some 
commercial function, and therefore should normally qualify as hedges exempt from the 
speculative position limits.18      

                                                 
15  77 Fed. Reg. 75711, December 12, 2013.  In order to adapt the Trade Option IFR to appropriately respond 
to this request, the Commission should also amend its Rule 32.3(c) to remove the reference to Position Limits as one 
of the enumerated swap rules that must be complied with for Trade Options. 
16   Although the Commission characterizes CEA Section 1a(47)(B)(ii) as a “forward contract exclusion,” the 
statute speaks of transactions intended to be physically settled (a “physically-settled transaction exclusion”), and 
does not reference whether such physically-settled transactions are options or contain optionalities.   In the Dodd-
Lincoln letter, Congress instructed the Commission to interpret the physically-settled transaction exclusion from 
swap consistently with the forward contract exclusion from the Commission’s jurisdiction over futures contracts, but 
did not instruct the Commission to construe the new statutory language in an identical fashion to its prior regulatory 
interpretations having to do with forward contracts. See the Dodd-Lincoln letter at page 2.  
17  The Trade Options IFR is found at 77 Fed. Reg. 25320 (April 28, 2012) at footnote 6, and the Joint Electric 
Trade Association comment letter, dated June 2012, can be found here: 
http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=58272&SearchText=parikh. 
18   See the Trade Options IFR, 77 Fed. Reg. 25328, at footnote 50, and the Commodity Trade Options FAQ, 
https://forms.cftc.gov/_layouts/TradeOptions/Docs/TradeOptionsFAQ.pdf, footnote 29. 



NFP Elec
Melissa D
February
Page 9 
 

 

 TB.
te

 C
economic
derivativ
its intent
and their
regulator
Users’ a
commerc

 In
speculati
rules def
considere
diverse t
different 
designate
End-User
Act prov
Users ha
made to 
executed
Hedging 

               
19   Th
Comments
Hedging S
When it iss
it rejected 
are again 
position lim
like the va
cost/benefi
Enforceme
alternative 
20   D
21    Se
C.F.R. 50.5
22   A
mandate fo
and proce
Commissio
 

ctric Associa
D. Jurgens, S

y 10, 2014 

The Commi
erm “Refere

Congress au
cally-equiva

ves) in the D
tion in the D
r commercia
ry authority. 
ability to us
cial risks.”20 

n early 20
ive position 
fining the ph
ed hundreds
types of com
types of Co

e a swap as 
r could bene
isions establ

ave now imp
swap count

d as giving t
Swap”).22   

                   

his comment 
s, which reque
Swaps, either 
sued its final ru
the NFP Elect
proposing an 

mits rules, with
ast majority of
it analysis as r
ent Fairness Ac

approach does

Dodd-Lincoln L

ee End-User E
50(c). 

Although the C
or energy com
dures to enab
on’s clearing 

ations Comm
Secretary 

ssion shoul
enced Contr

uthorized th
alent “swap
odd-Frank A

Dodd-Frank 
al risk hedg
 In particul

se cost-effe
   

11, virtuall
limits, Com

hrase “to hed
s of substant
mmercial en
ommercial E
used “to he

efit from the
lishing swap
plemented s
terparties, to
the Commer

               

is consistent 
ested a “CFTC
using a transa
ules based on i
tric Association
alternative ap

hout unnecessa
f NFP Electric
required by the
ct, 5 U.S.C. §§
s not achieve th

Letter at p. 2 

Exception to th

ommission ha
mmodity derivat
ble them to e
and exchange

ment Letter 

ld exclude “
ract.”19   

he Commiss
s” (as wel

Act amendm
Act and in l

ging activitie
ar, Congress

ective nonfin

ly concurren
mmercial End
dge or mitig
tive commen

nterprises (in
End-Users ha
dge or mitig

e “end-user e
p clearing an
systems and 
o ensure that
rcial End-U

with the NF
C-Lite” approac
action-based e
its 2011 Propo
ns’ proposed a

pproach to ach
ary regulation a
c Entities. The
e Regulatory F
§ 601-612 (as a
he Commission

he Clearing Re

as not, as yet, 
tives, many Co

enter into inte
-trading mand

 

“CEU Hed

sion to est
ll as future

ments to the C
legislative h
es from bein
s intended to
nancial com

ntly with t
d-Users work
ate commer
nts on the m

ncluding the
ad to unders
gate [unique
exception” p

nd trade exec
procedures,

t a swap is 
User the bene

FP Electric A
ch to regulatio
exclusion/exem
osed Rules, the 
alternative regu
hieve the Com
and costs for C
e NFP Electric
Flexibility Act
amended, Mar.
n’s objectives.

quirement for 

established a c
ommercial End
erest rate swa
dates, are perm

ging Swaps

tablish spec
es and othe
CEA.  Conc
history to pro
ng swept up
o preserve a
mmodity sw

the Commi
ked closely 

rcial risks.”21

meaning of 
e NFP Electr
stand what w
e] commerci
provided by 
cution manda
, and have 
appropriatel
efit of the e

Associations’ 2
on of Commer
mption, or an 
e Commission d
ulatory approac
mmission’s reg
Commercial En
c Associations 
t, as amended 
. 29, 1996) (“S
 

Swaps, 77 Fe

clearing mand
d-Users have p

aps for which
mitted. Comme

s” from the

culative pos
er nonfinan
urrently, Co
otect Comm
p in the Co

and protect C
waps “to he

ission’s 20
with the Co

1  The Comm
this new sta
ric Associat

would be req
al risks,” so
Congress in
ates.  Most C
agreed repre
ly identified
end-user exc

2011 Speculat
rcial End-User
entity-based e
did not provide
ch.  The NFP E
gulatory object
nd-Users, inclu

specifically r
by the Small B

SBREFA”) as 

ed. Reg. 42559

date or identifie
put in place th

h an “end-user
ercial End-Us

e defined 

sition limits
ncial comm
ongress expr

mercial End-U
ommission’s
Commercial 
edge or mit

11 proposa
ommission o
mission care
atutory phra
tions).  All 
quired in ord
o the Comme
n the Dodd-F
Commercial 
esentations 

d at the time
ception (a “

tive Position L
s entering into

exclusion/exem
e a rationale fo
Electric Associ
tives for specu

uding “small en
request a subst
Business Regu
to why the pro

9 (July 19, 201

ed a trade exe
he necessary sy
r exception” 
ers can adapt 

 
 
 

s for 
modity 
ressed 
Users 
s new 

End-
tigate 

al for 
on the 
efully 
ase to 
these 

der to 
ercial 
Frank 
End-
to be 

e it is 
“CEU 

Limits 
o CEU 
mption.  
or why 
iations 
ulative 
ntities” 
tantive 
ulatory 
oposed 

12); 17 

ecution 
ystems 
to the 
those 



NFP Electric Associations Comment Letter 
Melissa D. Jurgens, Secretary   
February 10, 2014   
Page 10   
 

  

 The NFP Electric Associations urge the Commission to use the same analysis, and the 
same deference to the diverse commercial risk hedging strategies of Commercial End-Users, to 
exclude all CEU Hedging Swaps from the definition of “Referenced Contract.”  A swap can be 
identified by a Commercial End-User at the time the swap is entered into as a CEU Hedging 
Swap. For a bilateral swap, the Commercial End-User can make representations to its 
counterparty that it is using the CEU Hedging Swap “to hedge or mitigate commercial risks.”   
Thereafter, there is no regulatory reason, or additional regulatory benefit that can be identified, to 
consider whether such CEU Hedging Swap is a “Referenced Contract” for the Commission’s 
speculative position limits rules.  The Commission should not require the Commercial End-User 
to apply the directly or indirectly linked analysis to a CEU Hedging Swap. Nor should the 
Commission require the Commercial End-User to reevaluate the CEU Hedging Swap to 
determine if it fits into one of the Commission’s enumerated buckets for a “bona fide hedging 
exemption” from speculative position limits.  For that Commercial End-User, that swap was 
entered into as a CEU Hedging Swap.  

 CEU Hedging Swaps are not financial instruments or investments, chosen from among 
all asset classes and categories of derivatives, or from all nonfinancial commodity derivatives.  
For each Commercial End-User, each CEU Hedging Swap will not be offset on an ongoing basis 
by another “position.” On page 75761 of the 2013 Speculative Position Limits Rules proposal, 
the Commission notes that derivatives positions of commercial entities are instead offset by 
commercial risks that occur “in the physical markets.”23 In the energy industry,  Commercial 
End-Users like the NFP Electric Entities face physical market commercial conditions and risks in 
a particular geographic region that are constantly changing, such as the availability of fuel for 
generation, electricity supply (electric energy cannot be stored), generation capacity to maintain 
local area grid reliability/stability, demand for energy from consumers heating their homes or 
powering their computers/air conditioners/lights, weather forecasts, transmission and/or 
transportation constraints, and other commercial risks.  A CEU Hedging Swap cannot be 
evaluated as part of a trading “portfolio hedging strategy” that compares with the way a financial 
entity manages a trading portfolio of offsetting positions in investment contracts, and monitors 
the gross or net pricing risk represented by those contracts.   

 The NFP Electric Associations and other energy industry commenters have explained to 
the Commission that, as is the case with Trade Options, the CEU Hedging Swaps used by 
Commercial End-Users in the regional energy markets contain highly-customized commercial 
                                                                                                                                                             
systems and documentation strategies for nonfinancial commodity transactions for purposes of identifying CEU 
Hedging Swaps. 
23    See 78 Fed. Reg. at 75761, which reads in part: “Hedgers present a lesser risk of burdening interstate 
commerce as described in CEA 4a because their positions are offset in the physical markets.”  Even this statement 
by the Commission is garbled.  A commercial risk hedger does not present any risk of burdening interstate 
commerce [with excessive speculation] as described in CEA 4a, because its commercial risk hedging positions, 
[which] are offset in the physical markets, are not speculative in the first place.  The Commission must focus its 
rulemaking on preventing excessive speculation, on limiting speculative positions – not on limiting positions.  Many 
commercial risk hedgers may have sizeable positions due to the fact that they have sizeable commodity-based 
commercial risks.   
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analogous to the requirements for assessing whether a Commercial End-User is “hedging or 
mitigating commercial risk.” There is no ongoing reporting in fixed enumerated buckets, and no 
second-guessing by the exchange of the manner by which the Commercial End-User manages its 
unique commercial risks.27   

 Exchanges that list energy futures contracts monitor and apply speculative position limits 
with an understanding that different types of Commercial End-Users face commercial risks that 
are different than the risks faced by financial entities and speculators that trade energy futures as 
financial instruments. The exchange practice is to establish, and manage, speculative position 
limits (imposed on noncommercial entities) to provide Commercial End-Users sufficient 
liquidity to hedge commercial risks.28  If a Commercial End-User must wait for an exchange to 
consider a request for the bona fide hedging exemption, the Commercial End-User can enter into 
a nonfinancial commodity swap or a Trade Option, or another type of futures contract, to achieve 
at least a portion of its commercial risk management objectives.  That will not be the case if the 
Commission’s broad speculative position limits curtail those other avenues, by limiting the 
availability of enumerated bona fide hedging exemptions tied to a particularly important 
benchmark Core Reference Futures Contract such as Henry Hub Natural Gas, and then broadly 
define the Referenced Contracts associated therewith.   

 The Commission’s proposed speculative position limits will unnecessarily restrict a 
Commercial End-User’s use of nonfinancial commodity derivatives to cost-effectively hedge or 
mitigate such Commercial End-User’s commercial risks.  These transactions are not speculative 
in nature, but instead are being used “to hedge or mitigate commercial risk.” There is no 
regulatory reason for a Commercial End-User to be delayed or burdened with regulatory costs by 
the Commission’s speculative position limits rules. 29     

                                                                                                                                                             
sometimes seasonally exceeds an exchange’s position limits for natural gas futures due to seasonal fluctations in its 
commercial risks, the exchange bona fide hedging exemption is efficiently processed and tailored to the particular 
Commercial End-User. 
27   An exchange can use its market surveillance authority to investigate if it has questions about a particular 
bona fide hedging exemption, in much the same way that the Commission has the ability to investigate whether a 
Commercial End-User is entitled to elect the end-user exception to clearing or if a Commercial End-User’s use of 
Referenced Contracts does not seem to align with its commercial risks.   
28   Note, for example, the Chicago Mercantile Exchange and the Intercontinental Exchange have requested 
significant increases in position limits for certain listed electricity contracts in light of recent market conditions. 
When the Commission directly sets position limits for Referenced Contracts tied to Core Referenced Futures 
Contracts derived on energy commodity, it will be critical for the Commission to monitor such limits closely on an 
ongoing basis and adjust them promptly to assure that Commercial End-Users have continuous access to Referenced 
Contracts for commercial hedging purposes. 
29   Examples of ways in which an NFP Electric Entity might hedge or mitigate commercial risks using natural 
gas Trade Options, CEU Hedging Swaps or CEU Hedging Derivatives, all of which should be excluded from the 
Commission’s speculative position limits by exclusion from “Referenced Contract,” are shown on Attachment B.  
As the Commission gains experience with implementing speculative position limits, it can monitor Referenced 
Contracts in nonfinancial commodity markets that it has not regulated in the past, and analyze the Part 45 swap 
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bilateral swaps that it considers  “economically equivalent” to each such Core Referenced 
Futures Contract.  If appropriate, the Commission should thereafter delegate to staff the 
responsibility to give notice and consider public comments prior to adding to the list of such 
Referenced Contracts.   

The informal staff guidance noted in the EEI/EPSA Comment letter, which was evidently 
posted on the Commission’s website without notice or explanation and without being referenced 
in the Commission’s proposed rules, does not provide Commercial End-Users regulatory 
certainty as to how to apply the “directly or indirectly linked” test in the proposed definition of 
“Referenced Contract” in Part 150.1. Commercial End-Users may not be otherwise unfamiliar 
with the Commission’s process or procedures, and cannot anticipate which Referenced 
Contracts the Commission will consider to be directly or indirectly linked.  Nor can 
Commercial End-Users be expected to check the Commission’s website before entering into 
everyday energy commodity hedging transactions that may or may not fall within the defined 
term “Referenced Contract.” 

The term “swap” is defined in Commodity Exchange Act 1a(47), and “further defined” in 
the Commission’s rules, interpretations, no-action letters and guidance construing and 
interpreting that statutory definition.  However, “swaps” are not like futures contracts, which are 
circumscribed by publicly available listing criteria on a particular designated contract market.  
In addition, “swaps” are not all “significant price discovery contracts” (“SPDCs”). That 
designation requires the Commission to evaluate whether a particular contract is economically 
equivalent to specific futures contracts, and to provide notice and an opportunity for public 
comment, before a contract is designated a “SPDC.”  The universe of futures contracts and 
SPDCs therefore is or can be known; whereas the universe of nonfinancial commodity swaps 
which are or may be directly or indirectly linked to a particular Core Referenced Futures 
Contract is unbounded.41  

For bilateral swaps that are to be regulated as Referenced Contracts, the parties must 
know at the time the swap is entered into (when the contract is executed for state contract law 
purposes) whether such swap must be evaluated as meeting the criteria for an enumerated bona 
fide hedging exemption.  If so, the bilateral contract may require representations in order for the 
counterparty to ascertain whether it is entitled to a pass-through exemption.  The swap may or 
may not cause one or both parties to exceed a speculative position limit. If the determination of 
“linked” or “not linked” is left to the discretion of market participants, each party to a bilateral 
swap may have its own opinion based on a good faith reading of the Commission’s rules, and 
the opinions may not be the same. Such regulatory uncertainty will have a chilling effect on 

                                                 
41   The energy industry has submitted myriad comments, request for rehearing or reconsideration or 
clarification of the Commission’s interpretations, requests for guidance and no-action on precisely this question: 
what common energy industry contracts are, and are not, included in the term “swap”?  At this time, there is no clear 
line circumscribing what is and is not a “swap,” or what type of energy commodity transaction is or may be subject 
to the Commission’s jurisdiction. See, for example, the NFP Electric Associations’ comments on the Product 
Definitions Release, including the request for rehearing or reconsideration in footnote 5.   
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A. The Commission should define “spot month” in relation to each Core Referenced 
Futures Contract and all related physically-settled and cash-settled Referenced 
Contracts, to assure that the definition works appropriately in terms of how each 
underlying nonfinancial commodity market operates, and to ensure that 
Commercial End-Users of such nonfinancial commodities can effectively use such 
Referenced Contracts to hedge or mitigate commercial risks.  

The NFP Electric Associations support the comments made in Section VIA of the 
EEI/EPSA Comment Letter on this issue of importance for Commercial End-Users in the 
energy industry. In particular, the definition of “spot month” for the various regional electricity 
markets is important, due to the inability to store the nonfinancial commodity. 

B. The Commission should use the most current data available for “estimated 
deliverable supply” in respect of all Referenced Contracts related to a particular 
Core Referenced Futures Contract, in order to set spot-month speculative position 
limits. 

The NFP Electric Associations support the comments made in Section VIB of the 
EEI/EPSA Comment Letter on this issue of importance for Commercial End-Users in the 
energy industry.  The energy commodity and related commodity derivatives markets have 
undergone significant changes since 2012, partly as a result of the Commission’s new swap 
regulations.  The Commission has recognized this in many ways, including its analysis of the 
“futurization” of swaps that took place during the second half of 2012.  In addition, since 2012, 
there have been other significant market changes as a result of fundamental supply and demand 
changes in the industry, e.g. the shale gas revolution, increasing environmental regulations and 
state renewable energy portfolio standards affecting the electric utility industry, the economic 
downturn and sluggish recovery affecting energy demand in various parts of the country, the 
multi-year drought in the Western United States, retirement or decommissioning of significant 
electric generation stations, such as the San Onofre nuclear plant in Southern California, and 
this winter’s “polar vortex” of unprecedented and prolonged cold across much of the northern 
United States.  Regional energy commodity markets, energy commodity prices, and the 
volatility of on- and off-facility energy derivatives prices, are all affected by these post-2012 
changes in market forces.   

The Commission’ use of 2011-2012 data from DCMs on “estimated deliverable supply” 
for energy futures contracts is very likely to be incomplete, and could grossly understate 
“estimated deliverable supply” of all Referenced Contracts associated with a particular Core 
Referenced Futures Contract.  Even the CME’s more recent (and larger) estimates may not fully 
incorporate deliverable supply, depending on how the Commission establishes the scope of the 
term “Referenced Contract” for energy Core Referenced Futures Contracts like Henry Hub 
Natural Gas.  For example, if the Commission includes Trade Options and CEU Hedging 

                                                                                                                                                             
not  assume the size of a Commercial End-User’s hedge positions will always be inconsequential in comparison to 
speculative positions.   
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Electric Entities and other Commercial End-Users in the energy industry routinely hedge 
the commercial risks associated with electric generation assets and electric customer 
loads using Referenced Contracts associated with the Henry Hub Natural Gas Core 
Referenced Futures Contract as part of cross-commodity hedges and heat rate 
transactions. 

C.  The Commission should include in its rules a commercially-practicable 
process for requesting additional enumerated bona fide hedging exemptions, 
and make all such bona fide hedging exemptions available industry-wide to 
entities that enter into Referenced Contracts related to Core Referenced 
Futures Contracts derived on energy commodities. 

 The NFP Electric Associations support the comments made in Section VIID of 
the EEI/EPSA Comment Letter and Section II9 of the IECA Comment Letter on this 
issue of importance for Commercial End-Users in the energy industry.  

D.  The Commission should amend the “state-regulated public utility bona fide 
hedging exemption” to eliminate a requirement that a state regulator 
“require or encourage” hedging.  If the Commission retains the reference to 
a state regulator, the Commission should broaden the exemption so that it is 
available to NFP Electric Entities, which may or may not be regulated by 
state public utility regulators but which nonetheless hedge the commercial 
risks associated with providing continuous 24/7 electric utility services to 
their customers. 

 The NFP Electric Associations support the comments made in Section VIIE of the 
EEI/EPSA Comment Letter and Section II6 of the IECA Comment Letter on this issue of 
significant importance for Commercial-End Users that are utilities with continuous 24/7/365 
service obligations to deliver electricity to customers.  

 The NFP Electric Associations respectfully request that the Commission ensure that this 
bona fide hedging exemption is available to NFP Electric Entities,48 which may or may not be 
subject to state public utility regulations.  In the Between NFP Electrics Exemption Order, the 
Commission noted the fact that NFP Electric Entities are not-for-profit public utilities with no 
outside investors or shareholders to profit from energy commodity or commodity derivatives 
transactions.  The rates that the NFP Electric Entities charge their customers for electricity may 
or may not be regulated by a state public service commission.  Nonetheless the NFP Electric 
Entities’ governance structures makes them self-regulating utilities, as either the government 
supervisory employees, or the electric cooperative’s members, conservatively manage electric 
operations to keep rates low and affordable. The Commission found that transactions to which 

                                                 
48   As requested in Section III above, in this Section the NFP Electric Associations continue to use the term 
“NFP Electric Entities,” but the request is to define the term in the bona fide hedging exemption consistently with 
the defined term “Exempt Entity” as used in the Between NFP Electrics Exemption Order. 
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NFP Electric Entities are parties are less vulnerable to fraudulent or manipulative trading activity 
in accordance with the purposes of the CEA.   

 The Commission also included federally-recognized Indian tribes within the scope of the 
Between NFP Electrics Exemption Order, noting that FERC has traditionally treated such tribes 
as FPA section 201(f) entities due to the similarities they share with government entities.  The 
Commission noted that both FPA 201(f) electric cooperatives and non-FPA section 201(f) 
electric cooperatives should benefit from being exempt from the Commission’s “swap” 
regulations, so long as such electric cooperatives are treated as cooperatives under Federal tax 
law, but regardless of whether they have tax exempt status, are owned and operated in the same 
not-for-profit, self-regulated manner as FPA section 201(f) cooperatives, and their source of 
financing or amount of monthly electricity sold does not affect their sharing with FPA section 
201(f) electric cooperatives the same underlying public service mission of providing affordable, 
reliable electric energy service to customers. Finally, the Commission included in the scope of 
the Between NFP Electrics Exemption Order entities that are wholly-owned by NFP Electric 
Entities, and are formed by such NFP Electric Entities to collectively and cooperatively better 
achieve their shared utility public service mission.49   

 NFP Electric Entities exist as self-regulating, not-for-profit entities with a shared public 
service mission of providing reliable, low-cost electric energy service subject to the conservative 
and experienced utility operations management and oversight by elected or appointed 
governmental officials or cooperative member/consumers.50  For these reasons, the Commission 
should expand the “utility bona fide hedging exemption” so as to allow NFP Electric Entities to 
rely on it.  

 

 

 

 

 

                                                 
49   78 Fed. Reg. 19670 at 19673 (relying on its earlier determinations made in 77 Fed. Reg. 50998, 51011-12  
(August 23, 2012). 
50   See, e.g., Dairyland Power Cooperative et al, v. Federal Power Commission, 37 F.P.C. 12 (1967); Salt 
River Project Agricultural Improvement and Power District v. Federal Power Commission, 391 F. 2d 470 (D.C. Cir. 
1968). 



NFP Elec
Melissa D
February
Page 26 
 

 

 TX.
P
M
S

T
and the b
than imp
disagree.
Options, 
risks” sh
incumben
to evalua
impose o
Commiss

 
A

of its spe
on specu
impose o

               
51   T
reference t
52  U
members m
Fed. Reg. 7
to meet the
aggregate, 
Commissio
industries 
derivatives
continue to
that “eligib
by the Co
analysis ap
rulemaking
but dismiss
only a few
(April 27, 
members d
53   O
either to he
54   Th
Comments
footnote 3.

ctric Associa
D. Jurgens, S

y 10, 2014 

THE COMM
POSITION 
MAJORITY

PECULAT

The Commiss
bona fide hed
pose costs o
  The NFP
CEU Hedgi

hould not be
nt on the Co
ate whether 
on “small ent
sion’s identi

As in its othe
eculative pos
ulators, finan
on Commerc

                   

The Regulatory
the definition o

Using the SBR
meet the defini
77343 (Decem
e definition.  M

the NFP Ele
on’s rulemakin
that will be s

s that are “Refe
o ignore its res
ble contract pa
ommission con
pplying the S
gs, the Commi
ses the NFP E

w such “small e
2012). The N

deserve the full

On page 75758,
edge or to spec

his comment 
s, and in partic
.  

ations Comm
Secretary 

MISSION M
LIMITS R

Y OF NFP E
IVE TRAN

sion’s cost-b
dging exemp
on, Commer
 Electric En
ing Swaps a
e swept up 

ommission to
it has consid
tities” only s
fied regulato

er Dodd-Fra
sition limits 
ncial entities
cial End-Use

               

y Flexibility A
of “small entity

REFA criteria 
ition of “small 

mber 23, 2013))
Most of APPA’
ectric Entities 
ngs, and that 
swept up in th
erenced Contra
sponsibilities u
articipants” are
ntains no analy
SBREFA criter
ssion acknowle
lectric Associa
entities.” See, f
NFP Electric A
l regulatory rev

 in footnote 69
culate.” We en

is consistent 
cular Section 

ment Letter 

MUST CON
RULES ON
ELECTRIC

NSACTIONS

benefit analy
ptions it enu
rcial End-U
ntities and o

and CEU He
in the Com

o review eac
dered all pro
such regulato
ory objective

ank rulemaki
rules, while 

s and dealer
ers.54  The N

Act, as amend
y” adopted by t

for small bus
entity” (13 C.F
.  Only three g
’s more than 2
constitute mo
number does 

he Commission
acts” only “to 
under the RFA
e not “small en
ysis as to why
ria to various
edges that som
ations’  request
for example, th
Associations r
view afforded t

99, the Commi
courage the Co

with the NF
IIA of those C

 

NSIDER TH
N “SMALL
C ENTITIE
S OR HOLD

ysis assumes
merates, are

Users.  The 
other Comm
dging Deriv

mmission’s n
ch of its new
oposed alter
ory costs and
es.53   

ings, the Co
failing to di

rs, and unne
NFP Electric 

ded by SBREF
the Small Busin

siness size reg
F.R. §121.201,

generation and 
,000 members 
ore than 2500
not consider 
n’s speculativ
hedge or mitig

A by repeatedly
ntities.”  See p
y the Commis
s categories o

me number eligi
t to conduct th
he Trade Optio
respectfully su
them by SBRE

ssion notes tha
ommission to i

FP Electric A
Comments.  A

HE IMPACT
L ENTITIE
S52 WHICH
D SPECUL

s that its spec
e structured t

NFP Electr
mercial End-
vatives “to h
new specula

w rules imple
rnative regul
d burdens as

ommission o
ifferentiate b
cessary burd
Entities are

FA (collective
ness Administr

gulations, the 
, as modified e
transmission c
 also meet the 

0 “small entiti
“small entity”

ve position lim
gate commercia
y citing its ow
. 75784 footno
ssion made su

of “eligible co
ible contract pa

he required SBR
on IFR at 77 F

ubmit that thei
EFA. 

at “[t]hose who
impose costs on

Associations’ 2
A weblink to t

T OF ITS S
ES,”51 INC
H DO NOT

LATIVE PO

culative pos
to provide b
ric Associat
-Users that 

hedge or miti
ative positio

ementing the
latory appro
s are necessa

overstates th
between the 
dens and co

e “small entit

ely, “SBREFA
ration (the “SB

vast majority
effective Janua
cooperatives w

definition of “
ies” that will 
” Commercial 
mits even if th

al risks.”  The 
wn dated and un
ote 847.  The c
uch an assertio
ontract particip
articipants may
REFA analysis
Fed. Reg. 2532
ir more than 

o purchase or s
n speculators, 

2011 Speculat
the comment 

SPECULAT
CLUDING 
T ENTER IN
OSITIONS 

sition limits r
enefits for, r
tions respect
enter into T
igate comme
on limits.   
e Dodd-Frank
oaches that w
ary to achiev

he generic be
burdens imp

osts that the 
ties” that ex

A”), incorporat
BA”).     

y of NRECA’
ary 22, 2014.  S
ould be expect
“small entity.” 

be affected b
End-Users in

hey use nonfin
 Commission c
nsupported ass
case repeatedly
on, and provid
pants.”    In 
y be “small ent
s by saying the
20 and 25335-
2500 “small e

sell derivatives
not on hedgers

tive Position L
letter is provid

 
 
 

TIVE 
THE 
NTO 

rules, 
rather 
tfully 
Trade 
ercial 
It is 

k Act 
would 
ve the 

enefit 
posed 
rules 

xecute 

tes by 

’s 900 
See 78 
ted not 
In the 

by the 
n other 
nancial 
cannot 
sertion 
y cited 
des no 

some 
tities,” 
ere are 
-25336 
entity” 

s do so 
s.  

Limits 
ded in 



NFP Elec
Melissa D
February
Page 27 
 

 

Trade Op
commerc
Commer
reserve th
to show 
proposed
regulator

 
In

the right 
implemen
with resp
and burd
regulator
comment
entities.”

 
 CXI.

P
Patricia D
60606, te
assistanc

               
55  Th
It is not w
SBREFA t
particular. 
56   Th
benefits of
that such s
(even if the
Act). 

ctric Associa
D. Jurgens, S

y 10, 2014 

ptions, CEU
cial risks of
cial End-Us
he right to d
the steps it 

d by the N
ry burdens th

n addition, th
to assess th

nt and interp
pect to those
dens are ne
ry objectives
ters recomm

”56 

CONCLUSI

lease contac
Dondanville
elephone (3
e. 

                   

he vast majorit
within the Com
to “small entit
  

he NFP Elect
f its rules as we
statements of p
e Commission 

ations Comm
Secretary 

U Hedging Sw
f their not-
sers and “bo
emand that t
has taken, a

NFP Electric
hat its specul

he NFP Elec
he full impac
pret the Dod
 regulations 

ecessary to 
s cannot oth

mend, while 

ON 

ct any of th
e, Reed Smi
12) 207-391

               

ty of NFP Elec
mmission’s aut
ties” in genera

tric Entities re
ell as its interpr
policy have the
does not give 

ment Letter 

waps and CE
-for-profit e
ona fide hed
the Commis
and the alter
c Associatio
lative positio

ctric Associa
ct of the rul
dd-Frank Ac
as a whole. 
accomplish 
herwise be 
reducing th

he NFP Ele
ith LLP, 10 
11 or at pdo

ctric Entities ar
thority to igno
al or, or to mor

espectfully req
retations, no-ac
e effect of rule
notice or seek 

 

EU Hedging
electric oper
dger only” e
sion fulfill it
rnatives it ha
ons in this 
on limits wil

ations,  for a
emakings be
ct, and to re
  The Comm
an identifi

achieved by
he costs and

ectric Assoc
South Wac

ondanville@

re “small entiti
ore those defin
re than 2500 N

quest that the 
ction letters an
es and impose 
public comme

g Derivative
rations.  NF
entities.  Th
ts statutory r
as considere
comment l

ll impose on

and on beha
eing promul
equire a SBR
mission mus
ed regulato
y alternative
d regulatory 

ciations’ und
cker Drive, 

@reedsmith.c

ies” under the 
nitions, or to a
NFP Electric E

Commission 
nd guidance pro
regulatory cos

ents as required

es solely to h
FP Electric 
e NFP Elec
requirement
ed (including
letter), to r
n NFP Electr

alf of their m
lgated by th
REFA analy
st demonstra
ry objective
e regulatory
burdens im

dersigned re
40th Floor, 
om for mor

regulatory defi
assume away i
Entities that ar

evaluate the 
ovided in other
sts and burden
d by the Admin

hedge or mit
Entities ar

ctric Associa
s under SBR
g the alterna
educe costs

ric Entities.55

members,  re
e Commissi

ysis be condu
ate that such 
e, and that 

y approaches
mposed on “

epresentativ
Chicago, Ill

re informatio

finitions in SBR
its obligations 
re “small entiti

aggregate cost
r forms, to the 
s on “small en
nistrative Proc

 
 
 

tigate 
re all 
ations 
REFA 
atives 
s and 
5  

eserve 
ion to 
ucted 
costs 
such 

s that 
small 

es or 
linois 
on or 

REFA.  
under 

ies” in 

ts and 
extent 

ntities” 
edures 



NFP Elec
Melissa D
February
Signature

 

 
 
Respectfu
 

NATI
COOP
 
_____
Russe
Direct
4301 W
Arling
Tel: (7
E-mai
 

 
LARG
 
 
_____
Noree
Chair,
c/o Sa
6201 S
Sacram
Tel: (9
E-mai
 
 
 
 
 

 

cc: H
 H
 H
  
 Jo
 S
 R
 D
 

ctric Associa
D. Jurgens, S

y 10, 2014 
e Page 

 

fully submitt

IONAL RU
PERATIVE

___________
ell Wasson  
tor, Tax Fina
Wilson Blvd
gton, VA 22
703) 907-58
il:  russell.w

GE PUBLIC

___________
en Roche-Ca
, Tax and Fin
acramento M
S Street  
mento, CA 9
916) 732-65
il:  nrochec@

Honorable M
Honorable Ba
Honorable Sc

onathan Mar
tephen Sher

Riva Spear A
David N. Pep

ations Comm
Secretary 

 

ed,   

RAL ELEC
E ASSOCIA

__________

ance and Ac
d., EP11-253
203 
02 
asson@nrec

C POWER 

__________
arter  
nance Task F

Municipal Uti

95817-1899 
09 

@smud.org 

Mark Wetjen, 
art Chilton, C
cott O’Malia

rcus, Esq. 
rrod, Senior E

Adriance, Sen
pper, Attorne

ment Letter 

Sign

 

CTRIC 
ATION  

___________

ccounting Po
3 

ca.coop 

COUNCIL 

___________

Force   
ility District

 

Acting Cha
Commission
a, Commissio

Economist 
nior Special
ey-Advisor, D

nature Page

         PR

_ 

olicy 

AM
 
 
___
Sus
Sen
Cou
187
Suit
Wa
Tel
E-m

 

_ 

t 

 

airman  
ner 
oner 

Counsel, DM
DMO  

 

ROPOSED P

MERICAN 

___________
san N. Kelly
nior Vice Pre
unsel 
75 Connectic
te 1200 

ashington, D
:  (202) 467-

mail:  skelly@

MO 

POSITION

PUBLIC PO

__________
y  
esident of Po

cut Avenue, 

.C. 20009-5
-2933 
@publicpow

N LIMITS R

OWER ASS

___________

olicy Analys

N.W. 

715 

wer.org 

 

RULE 

SOCIATIO

_____ 

sis and Gene

ON 

ral 



NFP Electric Associations Comment Letter 
Melissa D. Jurgens, Secretary   
February 10, 2014 

 

 
ATTACHMENT A - DESCRIPTION OF THE NFP ELECTRIC ASSOCIATIONS 

NRECA is the national service organization for more than nine hundred rural electric 
utilities and public power districts that provide electric energy to approximately forty-two 
million consumers in forty-seven states or thirteen percent of the nation’s population.  Kilowatt-
hour sales by rural electric cooperatives account for approximately eleven percent of all electric 
energy sold in the United States.  Because an electric cooperative’s electric service customers are 
also members of the cooperative, the cooperative operates on a not-for-profit basis and all the 
costs of the cooperative are directly borne by its consumer-members. 

APPA is the national service organization representing the interests of government-
owned electric utilities in the United States.  More than two thousand public power systems 
provide over fifteen percent of all kilowatt-hour sales to ultimate electric customers.  APPA’s 
member utilities are not-for-profit utility systems that were created by state or local governments 
to serve the public interest.  Some government-owned electric utilities generate, transmit, and 
sell power at wholesale and retail, while others purchase power and distribute it to retail 
customers, and still others perform all or a combination of these functions.  Government-owned 
utilities are accountable to elected and/or appointed officials and, ultimately, the American 
public.  The focus of a government-owned electric utility is to provide reliable and safe 
electricity service, keeping costs low and predictable for its customers, while practicing good 
environmental stewardship. 

 LPPC is an organization representing 26 of the largest government-owned electric 
utilities in the nation.  LPPC members own and operate over 86,000 megawatts of generation 
capacity and nearly 35,000 circuit miles of high voltage transmission lines, representing nearly 
90% of the transmission investment owned by non-Federal government-owned electric utilities 
in the United States.   
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ATTACHMENT B – EXAMPLES OF THE WAY AN NFP ELECTRIC ENTITY MIGHT 
USE NATURAL GAS TRADE OPTIONS, CEU HEDGING SWAPS AND  

CEU HEDGING DERIVATIVES (FUTURES CONTRACTS)  
“TO HEDGE OR MITIGATE COMMERCIAL RISKS’ 

 
For example, each of the following commercial risk hedging strategies would have a similar 
economic effect for an NFP Electric Entity with electric generation assets (supply) and electric 
customer load (demand) in the middle South area of the United States, each would serve “to 
hedge or mitigate commercial risks,” and the NFP Electric Entity is a Commercial End-User: 

Based on historical weather forecasts and generation outage plans, a not-for-profit electric utility 
expects to consume 1,000,000 MMBtu of natural gas to produce 100,000 MWhs of electricity 
from its generation stations to meet a portion of its electric load obligations in Louisiana for the 
month of January 2015.  The utility wants to hedge 50% of the deliverability and the cost (both 
commercial risks) of the underlying natural gas at Henry Hub today.  The utility can: 
 

 Buy natural gas at a floating price, and buy 50 Jan-15 NYMEX “NG” physical futures 
contracts - Henry Hub Natural Gas Futures for 10,000 MMBtu each 

o Sell back the same futures contract on the contract’s last trading day in late 
December 2014 (the intent is to fix the price, not to take delivery at Henry Hub); 

 Buy natural gas at a floating price, and enter into counterparty swaps for 50 “NG” Jan-15 
contract equivalents that cash settle on the difference between today’s price for the 
NYMEX “NG” contract, and the final settlement price on the last day of trading for the 
same contract (direct price link to core Referenced Futures Contract; no unique 
commercial terms to the swap); 

 Buy natural gas at a floating price, and buy 200 Jan-15 NYMEX “NN” cash settled 
futures contracts - Henry Hub Natural Gas Last Day Financial Futures for 2,500 MMBtu 
each; or 

 Buy natural gas at a floating price, and enter into counterparty swaps for 200 “NN” Jan-
15 contract equivalents that cash settle on the difference between today’s price for the 
NYMEX “NN” contract, and the final settlement price for the same contract (may 
constitute an indirect price link to Core Referenced Futures Contact). 

 Buy natural gas at a fixed price for delivery to its generation stations, with some degree 
of optionality in case the weather is not as expected in the forecast at the time the 
purchase takes place, or the market price of natural gas drops to below the fixed price, so 
that the NFP Electric Entities customers do not have to pay for above market natural gas. 

 
All of these choices for the Commercial End-User would serve “to hedge or mitigate its 
commercial risk.”  All should be excluded from the definition of “Referenced Contract,” as the 
transactions are not speculative. 


