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June 26, 2012

Mr. David A. Stawick, Secretary

Commodity Futures Trading Commission VIA ELECTRONIC MAIL
Three Lafayette Centre

1155 21st Street, NW

Washington, DC 20581

Re:  Commodity Options Interim Final Rule, RIN Number 3038-AD62

Dear Secretary Stawick:

l. | NTRODUCTION.

On behalf of The Commercial Energy Working Grouge(tWorking Group”),
Sutherland Asbill & Brennan LLP hereby submits leiter in response to the Commodity
Futures Trading Commission’s (the “Commission” GFTC”) request for comment concerning
the Commission’s Interim Final Rule @ommodity Options (the “Interim Rule”) published in
the Federal Register on April 27, 2012.

The Working Group is a diverse group of commerfirais in the energy industry whose
primary business activity is the physical delivefyone or more energy commaodities to others,
including industrial, commercial and residentiahsomers. Members of the Working Group are
energy producers, marketers and utilities. TheRivigrGroup considers and responds to
requests for public comment regarding legislative segulatory developments with respect to
the trading of energy commaodities, including deties and other contracts that reference
energy commodities.

. WORKING GROUP COMMENTSON INTERIM RULE.

A. The Trade Option Exemption Should Not Be ConsddJntil the Definition of
“Swap” Is Finalized

In the adopting release to the Interim Rule, then@assion states that the “commodity
options” referenced therein “apply solely to comitypdptions not excluded from the swap
definition set forth in CEA section 1a(47)(A), 73JC. 1a(47)(A)” and “[i]f a commodity option
or a transaction with optionality is excluded frdime scope of the swap definition, as further
defined by the Commission and the SEC, the finlal and/or interim final rule adopted herein

! Commodity Options, Final Rule and Interim Final Rule, 77 Fed. Reg320 (Apr. 27, 2012) (the “Interim
Rule”).



are not applicable?” As such, the parameters of the Interim Rule’ddraption exemption

cannot be fully examined and understood until tben@®ission adopts the final rule further
defining “swap.” Therefore, the Working Group restfully requests that the CFTC extend the
comment period for the Interim Rule until the svaegbinition is finalized and interested parties
have a sufficient amount of time to analyze the and its impact on the parameters of the trade
option exemption. In the alternative, the CFTC ralsp consider reopening the comment period
after the final rule furthering defining “swap” pgomulgated, so that interested parties have an
additional opportunity to comment.

B. Trade Option Exemption; Generally

In the Working Group’s initial comment letter teet@FTC regarding the Commodity
Options Notice of Proposed Rulemaking (the “NOPRit)requested that, among other things,
the Commission adopt the following trade optionregéon:

“§ 32.4 Commodity option transactions; general atiation.

“(a) Subject to the provisions of this part, anyse® or group of persons may
offer to enter into, enter into, confirm the exeontof, maintain a position in, or

otherwise conduct activity related to any transactn interstate commerce that is
a commodity option transaction, subject to all psmns of the Act, including any

Commission rule, regulation, or order thereundéhneavise applicable to any
other swap.

“(b) Except for the provisions of 88§ 32.8 and 32vjch shall in any event apply
to all commodity option transactions, the provisadrthis part shall not apply to a
commodity option transaction with a person, or graaf persons that is a
producer, processor, or commercial user of, or achamt handling the
commodity which is the subject of the commodity iopttransaction, or the
products or by-products thereof, and that such yoed processor, commercial
user or merchant enters into the commodity opti@msaction solely for the
purposes related to its business as such.

“(c) The Commission may, by order, upon written uest or upon its own
motion, exempt any other person, either uncondilignor on a temporary or
other conditional basis, from any provisions ofstiparty, if it finds, in its
discretion, that it would not be contrary to theblpu interest to grant such
exemption.*

2 Interim Rule at 25,321, n.6.
3

See Commodity Options and Agricultural Svaps, Notice of Proposed Rulemaking, 76 Fed. Reg. 6,095
(Feb. 3, 2011).

4 Letter from the Working Group of Commercial Engfjrms, to David A. Stawick, Secretary, Commodity

Futures Trading Commission re: Commaodity OptiongRJApril 4, 2011). The Working Group would like t
note that these comments were filed as the WorGirgup of Commercial Energy Firms (“WGCEF”). The



The Working Group appreciates the extent to whieh@FTC considered this suggested
language and incorporated it into the Interim FiRale. The Working Group continues to have
concerns, however, with the scope of the restnestiglaced on parties wishing to avalil
themselves of the trade option exemption.

For example, the CFTC has unnecessarily propogteatatit categories of entities that
are eligible as offerors or offerees under thedrapition exemption. Under the Interim Final
Rule, an offeree must be a “producer, processarpmmercial user of, or a merchant handling
the commodity that is the subject of the commottaysaction,” while the offeror must either be
one of these enumerated entities or an eligibléraohparticipant. In structuring the exemption
as such, the Commission is creating a reprieveddrain market participants, particularly
financial institutions, to offer commodity optiots end-users, but subjecting the converse
transaction, in which an end-user offers the comtyagbtion to a financial institution, to more
onerous regulations. The Working Group sees nig fog this disparate treatment of market
participants, and again urges the Commission tptalgymmetrical approach, in which only
one of the parties in an exempt commodity optiangaction must be a producer, processor,
commercial user or merchant of the commaodity instjoe.

C. All Exempt Trade Options Should Be Excluded Fi@ant 45 Reporting
Requirements, Regardless of the Regulatory Stdtie d ransacting Parties

In the Interim Rule, trade options are subjectad g5 reporting requirements at least
one counterparty has:

“(1) [b]ecome obligated to comply with the repodirequirements of part 45, (2)
as a reporting party, (3) during the twelve monémigu preceding the date on
which the trade option is entered into, (4) in cection with any non-trade option
swap trading activity...”

The Commission then creates a less onerous regoegime for trade options in which neither
counterparty was obligated to comply with part dparting requirements as a reporting party in
the previous 12 montifsThis disparity in reporting regimes is unwarrahtéart 45 reporting
requirements should not be obligatory for any extangale option transactions. The Working
Group supports the Commission’s efforts to brirgsparency to financial markets, and
therefore believes that the less-burdensome, affitinglrequirements of Form TO are both
necessary and sufficient to capture the neededmafioon regarding trade options and
transacting parties. We urge the Commission taxenthe part 45 reporting requirements
entirely from the trade option exemption, and togd=orm TO for use by any counterparty to
any exempt trade option transaction.

Commercial Energy Working Group is a reconstitutetfaboration by substantially all of the membefshe
WGCEF.

3 “Part 45 reporting requirements” refers to thegaedures created by the Commission in its finalsuata

recordkeeping and reporting ruleSee Svap Data Recordkeeping and Reporting Requirements, 77 Fed. Reg. 2,136
(Jan. 13, 2012) (the “Recordkeeping and Reportinig'R

6 Interim Rule at 25,338.



In the alternative, if the CFTC concludes thatrwdrO reporting is not appropriate for all
trade option transactions, the Working Group retguigt, at a minimum, the Commission
exclude all unregistered entities from part 45 rapg requirements of the trade option
exemption. Over the course of 12 months, manygistered entities will be reporting parties at
least once in swap transactions with other unreigegtentities, but overall will engage in
substantially more trade options than swaps focvhey are reporting partieparticularly in
the energy markets).

The adopting release to the Interim Rule cleadyest that it is the Commission’s intent
to ensure that “no market participant is compettedomply with part 45’s reporting
requirements based solely on its trade optionsiacti® However, subjecting unregistered
entities to part 45 would effectively have justisimpact, contrary to the Commission’s stated
intent. Therefore, at a minimum and as an altereab Form TO reporting for all trade options,
the Working Group respectfully requests that urgteged counterparties be exempt from part 45
reporting requirements in the trade option exenmptio

Additionally, for trade option transactions thag @figible for the annual filing
requirement, the CFTC would requbveth counterparties to submit this filing. The Working
Group finds this obligation to be redundant andsgeatial for the stated purposes of the filing.
Rather than requiring both counterparties to fienfr TO, the Working Group respectfully
requests that the Commission include a provisidtsifinal rulemaking that governs how the
transacting parties will determine which one wikke the annual filing. Specifically, the
Commission should create an analogous provisidhewoeport requirements set forth in CFTC
Rule 45.8(d) , under which the counterparties roastractually agree prior to the transaction
which counterparty shall be the reporting counteyp

D. Exempt Trade Options Should Not Be Subject ta P&l Position Limits

Under the Interim Rule, an exempt trade option allsubject to part 151 position
limits'® “to the extent a trade option position would otfise be subject to the position limit
rules.™ In other words, position limits will only applp those trade options that are based on
speculative positions in the referenced contrastisd in part 151. As was noted by the
Commission, trade options are “commonly used agihgdnstruments or in connection with
some commercial function, [and will] normally quglas hedges, exempt from the speculative
position limit rules.** Because nearly all trade options will be exemmifpart 151 position
limits, transacting parties calculating their pmsgitlimits would be including and then excluding

! In many instances, unregistered entities willydye reporting parties when transacting in intditiafe

swaps.

8 Interim Rule at 25,327 n.47.

o See Recordkeeping and Reporting Rule at 2,207.

10 “Part 151 position limits” refers to the condit®imposed by the CFTC on swaps that are econdgnical

equivalent to futures and options contracts tramtedesignated contract markets in exempt and dgrial
commodities. See Position Limits for Futures and Swaps, 76 Fed. Reg. 71,626 at 71,685 (Nov. 18, 2011).

1 Interim Rule at 25,328.
12 Id. at 25,328 n.50.



trade options from their computations under thddraption exemption as written. As such, the
Working Group respectfully requests that the positimits condition be stricken entirely from
the trade option exemption. In light of the redamidnature of this exercise, the benefits of
engaging in these calculations are unequivocaltweighed by the costs.

E. The Commission Should Give Examples of Exempt@&rOption Transactions

In the interest of providing certainty and claritythe markets, the CFTC should provide
guidance that highlights certain transactions #natwithin the bounds of the trade option
exemption. For instance, it is unclear whethdimglagreements between eligible offerors and
offerees (as defined in the Interim Final Rule) wé treated as exempt trade options. The
Working Group believes these transactions shoulidagded as forward contracts, not subject to
regulation as commodity options. In the alterrati?the Commission believes that the
embedded optionality element of some tolling agreisiwould give rise to their classification
as options, the Working Group respectfully requésas the CFTC clarify that they will fall
under the trade option exemption.

1. CONCLUSION.

The Working Group supports appropriate regulati@t brings transparency and stability
to the swap markets in the United States. The WQgreroup appreciates this opportunity to
submit these comments and looks forward to workiith the Commodity Futures Trading
Commission to define and clarify the scope of thelé option exemption as part of the formal
rulemaking process implementing Title VII of thed@bFrank Wall Street Reform and
Consumer Protection Act.

Respectfully submitted,

/9 R. Michael Sweeney, Jr.
R. Michael Sweeney, Jr.
Alexander S. Holtan
Cheryl I. Aaron

Counsel for The Commercial Energy
Working Group

13 Here, the Working Group defines “tolling agreemséias temporary lease agreements, in which an owne

of an asset and an agent entity contract for tleatatg claim ownership and management of the owptite asset
(including hedging against the price of the commydivhile the owner focuses on maintenance anéldgwment
of the asset. As an example, one entity may suipelto a power plant, which then converts thd faeslectricity,
and the supplier would then market the electrititgustomers. The tolling agreement acts bothlaase of the
power plant for the supplier, and as a forward @atin which the supplier agrees to purchase tteut of the
power plant at an agreed-upon price at a set ddteeifuture. The option element of the tollingesment would
exist to the extent that the supplier has a rigiglant output at its discretion, subject to spedikxercise rules.



