
























APPENDIX A 
TO NEXTERA COMMENT LETTER 

 
 

  

17 C.F.R. 1.3(ppp) Swap Dealer.1 
 

(1) In general.  The term “swap dealer” means any person who: 
 

(i) Holds itself out as a dealer in swaps; 
 
(ii) Makes a market in swaps; 
 

(a) “Makes a market” means regularly quoting bid and offer prices for, and 
standing ready to enter into, a swap for a person’s own account for the 
purpose of responding to customer demand for swaps. 

 
(iii) Regularly enters into swaps with counterparties as an ordinary course of business 

for its own account; or 
 
(iv) Engages in any activity causing it to be commonly known in the trade as a dealer 

or market maker in swaps. 
 
provided, however, that in no event shall an entity be considered to be a swap dealer to 
the extent that it offers to enter into, or enters into, a swap: 

(a) to hedge or mitigate commercial risk, as defined in § 1.3(ttt); 

(b) for the purpose of benefiting from future changes in the price of the 
underlying commodity;  

(c) on a designated contract market or swap execution facility; or 

(d) that is an option to make or receive delivery of a physical commodity. 

(2) Exception.  The term “swap dealer” does not include a person that enters into swaps for 
such person’s own account, either individually or in a fiduciary capacity, but not as a part 
of regular business. 

 
(i) A non-financial entity that produces, processes, uses, or merchandizes, a physical 

commodity, or the products or by-products thereof, is not a swap dealer to the 
extent that it enters into a swap for its own account that is ancillary or incidental 
to its regular business.2  A swap is ancillary or incident[al] to a non-financial 
entity’s regular business if it is: 

 

                                                 
1  Additional text is underlined; deleted text is shown as strike-through text. 
2  A non-financial entity is a person that is not a “financial entity” as defined in Section 723(h)(7)(C)(i) of the 
Dodd-Frank Act. 
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(a) between persons that have the capacity to make or take delivery of the 
underlying commodity;  

 
(b) a substitute for a transaction or position that could have been made or 

taken in a physical marketing channel; and  
 
(c) at least one of the parties thereto is hedging or mitigating commercial risk. 
 

(ii) “Regular Business” means a usual and significant business activity of a person as 
measured by, among other things, revenues, profits, volume, VaR, exposure and 
resources devoted to the business.   

 
(3) Scope. [No proposed changes.] 
 
(4) De minimis exception.  A person shall not be deemed to be a swap dealer as a result of 

swap dealing activity involving counterparties that meets each of the following 
conditions:  (i) The if the swap positions connected with those activities into which the 
person enters, as of the last day of each calendar quarter, over the course of the 
immediately preceding 12 months did not exceed one thousandth of one percent (.001%) 
of the total notional amount of swaps in the United States.  For purposes of this 
paragraph, if the stated notional amount of a swap is leveraged or enhanced by the 
structure of the swap, the calculation shall be based on the effective notional amount of 
the swap rather than on the stated notional amount.   

[Remainder of subsection (i) and subsections (ii) and (iii) deleted.] 




