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From: Mark A Goodin <mark goodin@freddiemac.com>

Sent: Tuesday, September 21, 2010 5:05 PM

To: dfadefinitions <dfadefinitions@CFTC.gov>; rule-comments@sec.gov

Subject: Re-submission: Definitions; File Number S7-16-10; RIN 3235-AK65; 3038-
ADO06

Attach: CFTC-SEC corrected comment Itr 9-20-10.pdf

Please accept this re-submission of the comment letter that we submitted yesterday, which corrects a
typographical error on the first page. Thank you.

Mark A. Goodin

Associate General Counsel
Freddie Mac
703-903-2880

mark_goodin@freddiemac.com



By Electronic Mail, dfadefinticns@nfiin.gov and rule-commenis@sec.qov

September 20, 2010

David A, Stawick Elizabeth M. Murphy

Secrefary Secretary

Commadity Futures Trading Commission Securities and Exchange Commission
Three Lafayetie Centre 1C0 F Street, NE

1155 21 Strees, NW Washington, DC 205481080

YWashington, DG 20581

Re: Advance Notice of Proposed Rulemaking: Definitions Contained in Tile VH of
Dodd-Frank Wall Sireet Reform and Consumer Protection Act; RIN 3235-AK65;
3038-A0CE

Cear Mr. Btawick and Ms. Murphy:

Freddie Mac is pleased {0 submif these comments in response 1o the Advance Notice of
Propesed Rulemaking (ANPR) published by the Commodily Futures Trading Commission
and the Securilies gnd Exchange Commission (ogether, “the Commissions”) on August 20,
2010 The ANPR is designed to assist the Commissions in implementing certain sections of
Titla VH of the Dodd-Frank Wall Street Reform and Consumer Protedlion Act (Dodd-Frank
Act), enactad on July 21, 2010,

The Commissions are inviling comment with respect to ceriain "Key Definifions” contained in
Tiie Vi of the Dodd-Frank Act, as may be necessary {0 carry ot the purposes of Title VibL
Cuir fwo comments periain to the definitions of "swap” and "swap dealer” As sxplainedin
more detall below, we recommend that the Comsmissions confinm that our forward
transactions in morigages and mortgage-backed securities (MBS), and our hedging activities
for risk management, respactively, are not covered by these definitions, This confirmation
would prevent unnecessary disruption and polential chilling effects in the market.

Freddie Mac was chartered by Congress in 1870 with a public mission te stabilize the
nation's residential morigage markets and expand copporiunities for homeownership and
sffordable rental housing. Our statutery mission is to provide liguidily, stability and
affordabiiity to the U.8. housing market. Freddie Mac currently operates under the direction
of the Federal Housing Finance Agency as our Conssarvator.

i “Swan” Definttion

As explained befow, we respectiully request that the Commissions confirm that the definition
of "swap” does not include buying and seiling morigages and forward frading of agency (i.e.,
Freddie Mac, Fannis Mae and Ginnie Mae} MBS in the "To-Be-Announced” (TBA} market,

' 75 Fed. Reg. 51479,
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thereby croviding the ceriainty nesded o avoid unnecessary disruption of the securitization
market,

A, Background

Freddie Mac participates in the secondary mortgage market by purchasing morigage icans
and morigage-related securities for investment and by issuing guaranteed morigage-related
securities. The securities issued by Freddie Mac are exempt from registration and cerain
other requirements of the Securities Act of 1933 {Securities Act) and the Sscurities Exchange
Act of 1834 (Exchangs Act), but are subject to the anti-fraud provisions of these laws.
Freddie Mac uses inleresi rate swaps {¢ hedge the interest rate risk related 1o owr mortgage
and MBS purchases and investments.

As part of our business, Freddie Mac also engages in forward fransactions in morigages and
MBS in our three business segments: {1} Single-Family Cuarantee; {2) Multifamily; and (3}
investments. Cur forward fransactions in morigages and MBS play a central role in aliowing
Freddie Mac to fulfill owr statutory mission. These transactions can occur in the TBA market,
A TBA trade in Freddie Mac securities represents a contract for the purchase or sale of
Pariicipation Certificates (a type of MBS} to be delivered at a fulure date; however, the
specific PCs that will be delivered to fulfill the trade obligation, ana thus the specific
characteristics of the morigages underiving those PCs, are not known {i.e., "announced”) at
the time of the trade, but only shortly before the trade is setled.

by the Commissions’ efforts fo further define "Key Definitions,” we suggest clarifying what
types of forward transactions could be subject {o regulation as swaps under the Dodd-Frank
Act. The statutory definition of "swap’ provides, among other things, a genera! definition (at
subparagraph (A)) and certain exclusions (at subparagraph (B)).° The general definition of
"swap” does not appear to include buying and selling morltgages and forward trading of
agency MBT in the TBA market.

Nevertheless, the fact that certain statutory exclusions exist for contracts for future defivery
ralses the concem that such contracts might otherwise be included within the general
definition of "swap.” i the "swap” definition were interpreted to include such forwarg
fransactions, it is not clear that the exclusion for transactions “intended to be physically
seitled” would be available for forward purchase and sale commitments on mortgages, given
that the parties to such forward transactions typically have post-trade discretion 1o pair-off or
cash settle such trades. in addition, even where the assel 1o be delivered under the forward
is clearly a sscurity, there is a lack of clanity regarding whether an exciusion would apply
because it is not specified: (1) how the intent reguirement would be applied under the
ohysicsl delivery exciusion (parlicularly where the parties may subsequently glect & cash-
settlement or pair-off); and {2) whether the exclusion for purchases on a fixed or contingent

? Dodd-Frank Act at § 721eX2 14T)A) and (B).
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basis that are "subject 10" the Securities Act and the Exchange Act would apply and whether
exempied securities and forwards are covered by this exclusion.

The agency TBA market! is aiready regulated by the SEC as part of securities reguiation
inasmuch as TBA iransactions must generally be effected with or through registered broker-
dealers. Reporting of transactions must be accorplished through the Trade Reporting and
Compliance Engine (TRAGCE] and are cleared and traded through the Morigage Backsd
Securities Clearing Corporation, which provides for muliilateral netlting and for the trading
positions to be marked to market on a daily basis. In addition, treatment of TBA transactions
as "swaps” would not appear to provide additional useful information to regulators, but would
create unnecessary burdens in the market.

8. Recommendalions Regarding the "Swap” Definition

We suggest that the Conymissions should confirm that the definition of "swap” does not
include TBA forward iransactions in mortgages or MBS, Al a minimum, we suggest that the
Commissions’ final definitions should differentiate such forwards from swaps, so that parties
may have reasonable certainty af the 8me of contracting that & forward transaction wil not be
regulated as a swap. The final definition should recognize that flexibility o effectuate & cash-
setflement or pair-off in these types of forward transactions is imporiant to the efficient
functioning of the residential housing market.

Neither forward trades on morigages nor forward irades on TBA MBS constitule a contract
that provides for an exchange of paymenis without conveying & fulure ocwnership interest,
becauss the ransaction is entered info with the intent (o convey such an interest. We
respectully recommend that the Commissions clarify that thers is an intent {o physically
deliver where the transaction occurs detweern parties in a context in which deiivery is the
norm, evern if it is reasonably anticipated that physical delivery will not oceur in some cases.
We suggest that the Commissions make clear that the exclusion for purchase or sale of
securities "sybiect 10" the Securities Act and the Exchange Act covers forward purchases of
axempted securities. While exempt from registration requirements, exempt securities are
subject to the anti-fraud provisions of both the Securities Act and Exchange Act.

{1 Swap Desler” Definiticon

We respectiully recommend that the Commissions confirm that an entity who regularly buys
and sells swaps for hedging purposes, rather than market-making purposes, does rotf aualify
as & "swap dealer.” Any unceriainty around this definition could have a chilling effect on
market activity due fo the polentially severe consequences of not properly registering as &
deater®

® The effects of being an unregistered dealer are significant. For example, under Section 29(b} of the
Exchange Act, transactions in securities (including security-based swaps) would be voidabla.
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The statutory definition of “swap dealer” sets forth z list of activities that wouid gualify an
entity as a "swap dealer,” including “any person who ... Irlegularly enters into swaps with
counterparties as an ordinary course of business for its own account...." The unceriainty
arises due to lack of clarity concerning the phrase “as an ordinary course of business.” which
is not defined or expiained in the Dodd-Frardc Act. As a result, the definition of "swap dealer”
does not adeguately distinguish between those entities within the scope of the definition from
investors, traders and other parties who regularly buy and sell swaps for hedging purposes
but who are not properdy considerad swap deslers.

We recommend that the Commissions clanfy the “ordinary course of business” standard in
order {o provide greater ceriainty to the market. Noiably, the definition of "dealer” under the
Exchange Act uses a similar formulation and the SEC siaff has issued a number of no action
letters describing sctivities that would, or would not, be considersd deagier activiies. These
ietters exciude from the definition of "dealer” those entities that buy and sell securities “but
niot as pant of a regular busingss.” Wae believe promulgation of similar standards would be
appropriaie here. In addition, Congress tikely intended for this 1o be the case as it used
simiar languags in the Dodd-Frank Act and Section 3(g)(8) of the Exchange Act

e ® b

Freddie Mac appreciates the opportunity to provide our views in responss o the ANPR.
Please contact me if you have any questions or would fke further information.

Sincerely,

Aedbie

Lisa M. Ledbetiar

1 Dodd-Frank Act at § 721(8)(21)40)A).
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