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Please accept this re-submission of the comment letter that we submitted yesterday, which corrects a
typographical error on the first page. Thank you.

Mark A. Goodin
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Freddie Mac
703-903-2880
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By Electronic Mai!: dfadef niton~s@:~.t~ and m e~comments@,sec gov

September 20, 2010

David A. Stawick
Secreta~
Commodity Futures Trading Commission
Three Lafayette Centre
1155 21st Street, NW
Washington, DC 20581

Elizabeth M. Murphy
Secreta~
Securities and Exchange Commission
100 F Street, NE:
Washington, DC 2:0549~!090

Advance Notice cf Proposed Rulemaking: Definitions Contained in Title Vll of
Dodd--Frank Wail Street Reform and Consumer Protection Act RIN 3235~AK65;
3038~AD06

Dear Mr. Stawick and Ms. Murphy:

Freddie Mac Js pleased to submit these comments in response to the Advance Notice of
Proposed Rulemaking (ANPR) published by the Commodity Futures Trading Commission
and the Securities and Exchange Commission (together. "the Commissions") on August 20,
2010,1 The ANPR is designed to assist the Commissions in impteme..qting ce¢[ain sections of
Title VI~ of the Dodd-.Fra..qk Wall Street Reform and Consumer Protection Act (Dodd-Frank
Act)~ e,qacted on July 21: 2010.

’[’he Commissior~s are invitir~.g comment with respect to ce4ain "Key Definitions" contained in
Title VII of the Dodd--Frank Act, as may be necessary to carry out the purposes of Title
Ou~ two comments pertain to the definitions of"swap" and" ’ 1 "swap den er. As explained in
more detail below, we recommend that the Commissions confirm that our forward
b’ansactions ~n modgages and mortgage.backed securities (MBS). and our hedging activities
for risk management, respectively, are not covered by these definitions This confirmation
would #revent unnecessary disruption ar..d ~otential chilling effects in the market.

Freddie Mac was chartered by Congress in 1970 with a public mission to stabilize the
nation’s residential moRgage markets and expand oppod, unities for homeowr~ership and
affordable rental housing. Our statutory mission is to provide liquidity, stability and
affordability to the U.S. housing market. Freddie Mac currently operates under the direction
of the Federal Houskqg Finanse Agency as our Conservator.

Definition

As explained be!owl we respectfully request that the Commissions confirm that the definitioR
of "swap" does not include buying and seii!ng mortgages and forward trading of agency

~ ’Mae and Ginnie Mae,~ MBS in th,~ To,,Be,An~.ounced tTBA) market,Freddie Mac,. ann!e : ’ .... ~ ....... ’ ’

~’ 75 Fed. Reg. 51429.
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thereby p~oviding the cetlainty needed to avoid un.qecessary disruption of the
market.

secudtization

A Background

Freddie Mac participates in the seconda;y mortgage market by purchasing mortgage loans
and mortgage~rela’:.’ed securities for i,qvestment and by issuing guaranteed moRgage~related
securities. The securities issued by Freddie Mac are exempt from registration and certain
other req[d~ements of the Securities Act of 1933 (Securities Act} and the Securities Exchange
Act of 1934 (Exch,s~nge Act). but are subject to the anti-fraud provisions of these laws.
Freddie Mac uses interest ;ate swaps to hedge the interest rate risk related to our mortgage
and MBS purchases aRd investments.

As part of otJr business° Freddie Mac also engages in forward t,~ansactions in mortgages and
MBS in our three business segments: (1) Single-Family Guarantee; (2) Mu:Itifarnify: and (3)
Investments. Our forward transactions in mortgages and MBS play a cent[al ~ole in al!owing
F~eddie Mac to fulfill our statuto;y m~ssion These transactions can occur in the TBA market.
A TBA trade in Freddie Mac sec[~dties rep~esents a contract for the p.’Jrc~ase o~ sale of
Pa,~ticipatio~ Certificates (a type of MBS) to be delivered at a future date however the
specific PCs that will be deiivered to fu:Ifiit the trade obligation and thus the specific
characteristics of the mortgages underlying those PCs, are not known (Le.. "announced") at
the time of the trade, b~Jt only shortly before the trade is settled

In the Commissions’ efforts to further define ~’Key Definitions," we suggest clarifying what
types of forward transsct!ons could be subject to regulation as swaps under the Dodd-Frank
Act.. The stat~toG~ definition of ~=swap" provides among other things, a generai definition ~at
subparagraph (A)) and detain exclusions (at subparagraph. ~B’,~,.~. ~ The general definition of
"swap" does not appear to include buying and set]ing mortgages and fop,,vard trading of
agency MBS in the TBA market.

Neve~heless, the fact that cedain statuto~ exclusions exist for contracts for future defivery
~aises the concern that such contracts R~ight othe,wvise be included within the generai
definition of "swap." If the ~’swap:~ definition were interpreted to include such forward
t~ansactions, it is not ciea~ t:hat the exclusion for transactions "intended to be physically
settled" would be available for fo~*~a,~d purchase a,qd sale commitments on: mortgages, given
that the parties to such fo~’~ard transactions typically have post*trade disc~-etion to pai~-off or
cash settle such trades In addition even where the asset to be delivered under the forward
~s ciearly a security: there is a lack of clarity regarding whether an exc!L~sion would apply
because it is not specified: (1) how the intent requirement would be applied under the
physical delivery exclusion (particularly where the parties may subsequently elect a cash-
settlement or pair--off); and (2) whether the exclusion for purchases on a fixed o~ contingent

~ Dodd-F:~ank Act at§ 721(a)(21)(47)(A)and (B).
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ba~ls that are subject to the Securilies Act and the Exchange Act would apply and whether
exempted securities and fo~ards are covered by this exciusion.

The agency T BA market is atready regulated by the S EC as past of sec:L~rities regulation
inasmuc~ as TBA !!ransactions must generally be effected with or through registered broker-
dealers. Reportin~ of ti!ansaction:s must:be: ac,’ ’comp~<he~ ,d ’~rou~h~= =:. :~ the Trade Repo~,mg and
Compi~nce Engine (T~C~: and are cleared and traded thro[~9h the Mo~gage Backed
Securities C~ea~i~ ~ ~ .~orporat on~ which p~ov~des fo~ multilateral netting and fo~ the trading
positions to be ma~,ked to market o:n a dai~y bas~s; In addition, treatr~ent of ]:BA transactions
as swap~ wou~d not appear to provide additional useful ~nformat~on to reg~latom, but would
create unnecessary burdens ~n the market

B. Recommendations Regarding the "Swap~’ Definition

We suggest that the Commission:s should confirm that the definition of "swap"; does not
inciude TBA forward transactions in mortgages or MBS. At a minimum., we suggest that the
Commiss!ons’ final defin!tions should differentiate such fo~ards fl-om swaps, so that pa~ties
may have reasonable ce~ainty at the time of contracting that a fop~a~’d transaction wilt ~ot be
regulated as a swap~ The final definitio~ should [ecognize that flexibility to effectuate a cash~
settlement or pair-off in these types of forward transactio;~s is important tothe efficient
functioning of the residentiai housing market;

Neither forward trades on mortgages nor fop,~ard trades on TBA MBS constitute a contract
that provides for an exchange of payments without conveying a f~ture ownership interest,
because the transaction is entered into with the intent t.o convey such an interest. We
respec,ffully recommend that the Commissions clarify that there is an i~tent to physica!ty
deliver where the transaction occurs between par’~ies in a con,.e×t In wh ch d,,~very is the
norm. ever~ if it is reasonabiy anticipated that physical delivery will not occur in some cases.

We suggest that the Commissior,.s make clea~ that the exclusion for purchase o~- safe of
securities "subiect to" the Securities Act and the Exchange Act covers forward purchases of
exempted securities. While exempt from registration requirements, exempt securities are
subject to the anti4ra[Jd provisions of both the Securities Act and Excha~ge Act

I1. Swap Deale Definition

We respecduliy recommend that the Commissions confirm that an entity who regularly buys
and selis swaps for hedging purposes, rather than market-making purposes, does not q~alify
as a "swap deater.’~ Any uncertainty around this definition could have a chiiling effect on
market activity due to the potentially severe consequences of not properly registering as a
deaier 3

The effects of being an un~egi~tered< dealer, are s~gnificant. For example, under Section 29(b}. . of the
Exc~qange Act t~-ansact~ons in securities (including sec~rit’y-based swaps) wouid be voidabfe.
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The statutory definition of "swap dealer"’ sets forth a list of activities that wou~d qualify an
entity as a ’*swap dealer.~’ including "any pepson who .. [r]egularly enters into swaps with
counterparties as an ord~nan.7 course of business for its own account .... ,,4 The uncertainty
a.~ises due to tack of c!adty conce:rning the phrase "as an ordinar>,’ course of business." which
~s not defined or explained in the Dodd*Frank Act. As a result, the definition of "swap dealer"
does not adequately distinguish between those entities within the scope of the definition from
investors, traders and other pa~1ies who regularly buy and sell swaps for hedging purposes
but who are not pro~oerly considered swap dealers.

We recommend that the Commissions clarify the "ordinary course of business" star~dard in
orde[ to p[ovide greater cedainty to the market. Notab!y, the definition of "dealer" under the
Exchange Act uses a simiiar fo;mulation and the SEC staff has issued a number of no action
letters describing acti~,,ities that would, or would not. be considered dea!e; activities These
letters exclude from the definition of "deater’~ those entities that buy and sell securities "but
not as par of a regular business." We believe promulgation of similar standards wo~.~ld be
appropriate here. in addition, Congress likely intended fo; this to be the case as it ~sed
similar language in the Dodd-Frank Act and Sectio~3 3(a)(5) of the Exchange Act.

Freddie Mac appreciates the oppo~:unity to provi,de our views ir~ response to,he ANPR.
Please contact meif you have any questions or would like f~rther information.

S!ncerely,

Lisa M. Ledbetter

~ Dodd-F.~ank Act at§ 72I(a)(2
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