
10-012
COMMENT

CL-00060

From:
Sent:
To:
Subject:

Attach:

Chris Russo <crusso@aglresources.com>
Monday, September 20, 2010 4:16 PM
dfadefinitions <dfadefinitions@CFTC.gov>
Comments of AGL Resources Inc. on Advanced Notice of Proposed Rulemaking
on the Definitions Contained in Title VII of Dodd-Frank Act
AGLR Comments on CFTC SWAP Definitions NOPR.F1NAL.pdf

Dear Mr. Stawick,

Attached please find the comments of AGL Resources Inc. in response to the Advanced Notice of Proposed
Rulemaking on the Definitions Contained in Title VII of Dodd-Frank Act.

Respectfully submitted,

Chris Russo
Manager I Regulatory Affairs

1200 Smith Street, Suite 900
Houston, TX 77056

p. 832-397-3732
c. 832-262-1738
£ 832-397-1749
e, crusso@aglresources.com

w, www.aglresources.com

AGL Resources - Turn On The Gas
Offices in: Georgia - Virginia - Tennessee - New Jersey - Maryland - Florida - Houston - Phoenix



VIA ELECTRON][C N[A~L

September 20, 2010

David A. Stawick, Secretary
Commodity F~c~res Trading. Comm.~ss~on
_ l~,~e La to~yette Centre
1 t55 21:" Street, NW
Wast~ington, DC 20581

Advanced Notice of Propose~ Rulemaking: Definitions Contained in Title
VII[ of Dod&Frank Wall Street Re~bm~ artd Cortst~mer Protection Act

Dear Mr. Stawick:

AGL Resources inc. ("AGLR,’) hereby respectfully sobmits the foil.owing
comments to the Commodity Futures Trading Commissior~ ("CFTC" or "Commission")
in response to the Advanced Notice of Proposed R~Aemaking issued on August 16, 2010
involving the Definitions Contained in Title VtI of the Dodc~-Fram< Wall Street ReIbrm
and Consmzaer Protection Act (’~Dodd.Frank Act~’ or"Act’:), which provides for the
regulation of swaps and sec~.~rityzbased swa~s by the CFTC and the Securities and
Exchange Commission (~:Proposed Rales"): The put, pose of tt~e Proposed Rules is to
request comments from parties to assist in farther defining certain key temps contained in

o ~D             ¯        3T~tle ~, II oz th~ odd.Frank Act."

Executive St~mmary

AG~R appreciates the opportunity to comment on tl:e Proposed Rules to
implement the Dodd~Frav_k Act. With tlae im’~alementation of the Ac~, t e C onam~ss~on
has 5ee~ charged, for the first time, with the comprehensive reg~lation of tlae financial

~ De;/h~i:io~s Contabzed in Title V[I q/:Dodd-Fr~mk ~t! St~’eet R@)rm and Co:tsumer Prolectio,~ Act, 75
Fed. Reg, 5 i ,429 (Aagust 20, 20t 0).
2 .:~ .dC[ gO promote t/~eJb~a~ciaI smbi[#y of the g#?ited States" by improving account~bi/f(V and

transpare:tci~ i~ ti~e financiat system, 1o end ":oo big to./i~ii", to pro:ee: ?he American taxpayer ~V ~ml#rg
bailouts to pro~ect consumers fi’om abusivejD~ancial.gervices pructices, andjb, other pu~poses~; H.R.
4173; 1 ! I t~, Un~ed States Congress; Ju~y 2 i, 2010.
3 Swap, security-based swap, swap deatev, security~based swap dealer, major swap participant, mNor

security-based Swap participant, eligible contrac~ participant and secm:i~y,based swap agreement (~.Key
Tea:ms"),



derivatives marketplace.4 In doing so, the Commission, in a relatively:short period of
time, will promulgate rules whicl~ will broadly define how the marke’~ wili function. This
is a considerably complex -tmdertaking. Comments and input from ali interested and
aff~-:cted p~mies are critical throughout the entire process.

AGLR’s comments wil! proxdde the Commission with input from the perspecti,~e
of a diverse energy services holding company, whose bttsiness activities directly affect a
wide variety of natural gas consumers across the indust~2i, A primary concern for AGLR
entails ensuring ~hat the implementation of the Dodd,Frank Act does r~ot reduce liquidity
in the marketplace~ Decreased Iiquidity will occt~r as t~edging costs increase, a.r~d
counterparty availability and market flexibility diminish.. Furthermore, red~:tced liquidity
wi!! harm smalle:r eompan{es that depend on more sophisticated third-parties for
ass~st,mce w~h managing price exposure and commodity "price volatility. These
additional burdensome costs will ultimately be passed on to energy consumers. ~e Act
did not intend for any new or mo~ufied regulations to ibe drafted in sach a manner as to
adversely affect consumers, or those Chillies who are merely attempting to hedge the
commercial risk associated with commodity price volatility for the propose of price
assurance~ ;However, rules that discourage hedging by market participants will result in
decreased liquidity and increased costs to consumers without a co~esponding benefit to
the security of the. financia! marke~:s,

Specifically, AGLR makes the ~’bllowing recommendatio~s to the Commission o~
the Proposed Rules, which wiIt be discussed in Nrther detail as part of these comments
below:

Consistent with ,the CongressionaI intent of the Act, the Commission should
adopt a clear End’User Exclusion and Gas Utility Exclusion ~nder the Major
Swap Participant and Swap Dealer definitions in any Final Rules, so as to not
cause an increase in energy costs for cons~amers.
The Commission should Clarify that any End-User Exc!~sion and a Gas Utility
Exclusion shosld extend to any company contractualfy acting on behalf of an
excluded company ~o provide assistance in hedging commercial risk
associated with gas suppfy, such as an asset manager.
Consistent ~ ~th the Congressional intent of the Act, the Commission should
adop~r a clear Commercial-Use Exclusion for bona fide hedging under the
Major Swap Participant and Swap Dealer defi~itions in any Final Rules so as
to encourage prudent business risk management, and shou]d identify the
market participants that hold a position that reaches an appropriate subs*antia!
risk ~:hreshold ~hro~agh a reporting requirement.
Manclatory clearing, margins requirements and capital requirements should no~
be imposed on any exciuded commercial entity, or alternatively, hedged
parties shoul~t be exempt, so as to no~ impact the ax~aitabiiity of capital, which
will impede investment in the economy.

4 The CFTC along with tile Securities and Exctiange Commis,~ion, ii~ consultation with the Board

G~’,,emors,    . of t!ie Federal Reserve S3’stem.
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[r~di.vidualized credit arrangements entered into between co~.mterparties in
biIateral transactions should permit the use of non-cash collateral, so as to not
cat, so an increase in costs to .energy consumers, and negativly impact the
availability of capital to the market,

Summary of AGLR and AGLR Interests

Ao Summa~~ of AGLR

AGLR was ~bunded in 1856, is headquartered in Atlanta, Georgia, and employs
approx:imate!y 2,50()indi’viduals in 15 states. AGLR is a p~blically, traded company on
the New York Stock Exchange under the ticker symbol ’;AGL"; AGLR, thro~!gh its
subsidiaries, provides natural gas distribution, storage, marketing and asset managemetat
services to customers ttwoughout tt~e Ur~ited States:

AGLR owns six natural gas utilities in the Southeast and mid.Atlangic regions of
the country,s These utilities provide harm:at gas services to approximately 2.3 m~Ilion
residential, commercial and. ind~.~stria! end, use gas consumers. Each of these utilities use
financial instruiaents to hedge the price risks associated with the o~en vofat~le natural gas
commodity mm-ket~

AGLR is also the parent company of Sequent Energy Management,
("Sequent"). Sequent {s in the business of purchasing and selling wl-tolesale r.,atural gas,
artd prov-ides asset management, and other e.~ergy<elated services, to customers
through.out the United States and Canada. Seq-uent markets approximately 4,4 billion
c~bic tibet of natural gas da~iy on over 80 different pipelines and sto~age facilities.
Sequent also engages in commercial risk rnanagemer~.t t~roagh th.e nse of a variety of
derivative prodacts, on behalf of itself and its c~astomers,~

For the most pat-t, market participants in the nat~tra! gas industry, whether an end-
user, gas utility, or marketer, enter into fmmac~al transactions to hedge price risk expos~re
to natural gas commodity prices. These companies assmne a bona t~de hedge position to
address commercial risk. These companies are dependent on. natura! gas ~[iar their
business and have: defir~able price exposure associated with an increase or a decrease in
the price of the commodity. These companies are "price takers" and use firlanciat
derivatives to "lay off" commodity risk. These companies are subject to the laws of

_s Atlanta Gas Light Company (Georgia), Elizabetf~town Gas (New JerSey), Chattanooga Gas Company

(Te~messee), Virginia Natural Gas, Inc:, Elkton GaS (Maryland) and Florida City Gas,
6 AGLR, ~hrough its stibsidiaries, also develops, acqt~ires, and operates storage asse{s in t!ie Guif Coast

region of the United Sta~es, owns and operates liqttefied natural gas storage facilities in Georgia, New
Jersey, mad Ye~messee, and propane storage facilities in Virginia and Georgia. AGLR is also active in tl~e
u~regUla~ed retail natural gas markets primarily through SouthStar Energy Ser;~ices LLC, a partnersh.ip
be~w een AGLR and Pieclmot~:t Natural Gas Company:, ann Compass Energy Services, lnc~, a wholly-owned
subsidiary.
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supply and demand, and are captive to spot market natv.ral gas prices° These companies
are not in a position to accept ~e risk associated with an open physical position without
having a corresponding off~etting financial position. These en~ities utilize financial
derivative products for their {r~tended purpose- to assume a bona l~de hedge position to
address commercial risk associated with an increase or decrease in the price: of a
commodity at some point in the future.

Natural gas trtilities provide retail natural gas sales and delivery service to end-use
customers for consmnption. Gas utility c0.stomers are comprised ofresidentiaI,
commercial or industria! consumers. These retail consumers reiy upon agas otility to
provide them with natural gas for use at a reasonable rate. These rates are often on a cost
of service basis and are regulated by the state jurisdictional utility regulatow
commission] increases in cost ~y the gas utility are ultimately passed on to these retail
consurners.

As further discussed below, a gas utility may elect to engage an asse~ rnamager
that specializes in gas supply procurement and the risk management thereof. An asset
manager may enter into financial transactions to hedge commercml risks associated with
gas supply ~o the utility, including price risks, and s~.pply and demand volatility.

Bo !!~d~striMs, Man~afaeturers and O~her E~d Users of Natural Gas

In&~strials, manufacturers and o~her end users of natural gas play a significm~t
role ir~ the natural gas market, and in the economy. End users p-archase natara1 gas for
use as fuel to produce goods or electricity for consumptio~ by the public. Fuel is a
considerable expense lbr these businesses and is accoumed for in the cost of their end use
product. The financial markets provide certainty to these users a.ro~_md their fuel
man~faciaring costs Like gas utilities, end users also may o!~en ~ook to outsource their
¯ fuel procurement needs to a more sophisticated gas marketer, often ~n the fom~ of an asset
~nanagemem agreemem ("AMA"3. This third party Mso assists end users with price risk
management through use of financial derivative products.

C.    Na{nrai Gas Marketers and Asse{ Managemen~

Natural gas marketers who primarily transact in the physical commodity market
play a pivotal role in the natural gas industry and it is important ~%r the Commission to
take this segment into consideration in ’the development of its Final R,~tes. Hedging
activities through the use of !Snancial derivatives oiien go hand in hand with physical gas
commodity supply for utilities, industrials and manufacturers, and other purchasers of
natural gas. For physical commodity marketers, financiN ~ransactions entered into
between a marketer and a customer are for the sole intent of mitigating market price risks
associated with a corresponding physical p-urchase or sale transactiom

Depending on the state, certain eligible commercial and industrial customs may elect a ~ird-parry as their
natural gas supplier or markemr,



Often, a marketer enters into a contractual relationship to manage gas supply
requirements ofa c’.astomer, typically utader an AMA. An AMA commonly consists ofar~
underlying gas pro’chase a.~d sale agreement, in which an asset manager agrees to oversee
arid coordinate the supply and de!ivery arrangements, as well a,a the transportatiordstorage
capacity and risk management, ~br anotl~er paru. In practice, the customer ~l~ands over
the management of its pipeline transportation and!or storage capacity rights to the asset
manager, in compliance with the }~ederal Knergy Reg~dlatory Commission’s
rules, policies arid reg~alations. The asset manager ther~ uses ~l~at capacity to serve ~he gas
supply requirements of the customer° and, when the pipeline transportation/storage
capacity is not needed for that purpose, the marketer may use the capacity to make sales
to others, thus maximizing the utilization of me capac~ty~

Over ~he past fifteen years, the use of P~\4As to assist gas utiIities, indastriats, and
other end-users in managing all aspects of ~he~r natural gas supply needs has become
widespread. These customers face relatively uncertain demand fi~ctuations m a
confin~_~oas!y changing and volatile market, and gerterally do not often ~ave a dedicated
~anction to analyze the variety and complexity of marke~ dynamics a~ad eNcie~tly
proc’dre natural gas volumes to meet tl~eir delivery obligations. AMAs, in essence, allow
the ma~agemer~t of libel procurement by an expert in the field, all ~mder mutually agreed
upo[3 hi-lateral terms. Utilities 5enefi~t fi:om this by {i) avoiding tl~e costs of maintaining
systems and processes for an added function, and (ii) deriving additional revenue ~t~rom
capacity tha~ they would otherwise have not used. Ultimately, the benefits are to its
customers.

Not only have customers recognized the critical role that AMAs play in the
natural gas ind~tstry, bttt so have government!l agencies, at both the federal and state
|evel. For example, in the six states w.~ere the AGLR utilities operate, the j ~risdictiona!
state re~mAatory commissions have encouraged and/or approved the use of asset
management services. Tlae state commissior~s acknowledge the benefits tt-~at AMAs
provide tothe rate payers through reduced; costs; and, i~ f)ct, the asset management
a~angements entered into by tb~e AGLR utilities l~ave resulted in savings to customers of
$140 million.~ F~:a’tt~.ermore, the FERC laas also recognized that AMAs are beneficial to
the marketplace arid recently modified its ~nAes~ regulations and policies to facilitate the
use of AMAs, and to provide ~.atural gas companies greater flexiNlity to negotiate and
implemen~ AMAs~

The Proposed Rules o~. their face do not necessarily reflect many of the directives
of tS.e Act, nor do they clearly capture tlne inten-t of the legislation, which is critical fo~ tee
mlemaking process~ In a letter dated June 30, 20!0, Chairman Christopher Dodd~ and
Chairman Blanche Linco!n confirmed the ~tent on certain key definitions contained in

s Savings to customers are realized by way of contribution to the applicable state’s Universa! Service Fund,

or through the Purchased Gas A~iustment in the utilities’ taril’.~;
9 t)romotion ojaMore. 15ff,?cie~t Capacity ReleaseMarke~, 123 FE?,C ~ 6l,286 (June 19, 2008), on feb’g,

125 FERC 5[ 6’_.’ ,216 (November 2 I, 2008), on reh ~ and clarification, 127 FERC ~i 61,051 (April 16i 2009).



the DoddoFrank Act ("Do dd-Lincotn Letter"). The pm po.,, of the Dodd-Lincoln Letter is
clear: to provide regulators charged with implementing tlhe Act insight on the intent of
the !egislation; specifically; Title VII, which contains the Key Terms. Congess clearly
did not intend to capture endmsers, gas utilities, or any company entering into financial
transactions to manage commercial risk in the definitions of Major Swap Participant and
Swap Dealer. it is important for these exceptions to be captured in any Final Rules
issued by the Commission.

Congress may not have {he e.wertis~ ~o set. ~7~ec~[~c sm~dards; we have laid ou~ our
criteria a~d guMelines jbi~ imp[ementi:~g refi~rm~ [t is imperative that these standards are
not p~mitive to end u;ge~.:s; theft we encourage the management of’commercial ris’k,

..... market "that we build a strong bz, l resl~ot~sive ~’ameworkjbr regulating the derivatives

The Dodd-Linceln Letter provides considerable insight into ~he Congressional
mten~ o~ the Act with respect to the appiicaNiity of the Key Terms. Tt~e Key Tma-ns fall
short of~heir ir~tended purpose without taking into consideration the guidance to tl~e
regulators contained in tl~e Dodd-Lineoln Letter: It is therefore im-po~a~t for the
Commission to consider the points raised in the Dodd-Lincotn Letter in the development
of its Firml Rules° As demonstrated be!ow, end users, gas utilities, or any company
enterir~g in’to fina~n.cial transactions to manage commercial risk in the ordinary course of
business, shoald be captured in a clear exciusior~, where applicable, in any ~inal Key
Terms of the Final Rules.

Ao The Fi~al Rules Should Permit For A B~anket End-User Exc1~s~or~ Under
The Definition Of Swap Dea~er and Major Swap Participant°

Clear!y, Congress did not intend for the regu!ators to inciu.de end-users that use
swaps to manage the commercial risk associated with tl~eir business in ~-[~e definition of
Major Swap Pa~ticipant or Swap Dealers.~ Congress did not grant the Commission the
aatlaority to h~clude er~d-users in the def~nition of Major Swap Participant or Swap
Dealers. ~- Absent this exclus{ort, the resulting additional costs, such as margin and
co!lateral pos~ing, associated with this requirement will unnecessarily increase costs for
enid users withom any corresponding benefits, wtfich will ultimately be passed on to
consumers, it is therefore important for the Commission to capture such an exemption
deafly in any Final R~les on the ma*ter.

AG.LR recommends that the Commission adopt a blanket End-Lrser Exclusion
under the ~.efinition of Swap Dealer and Major Swap Pa~icipant in ~my Final Rules;
specifically, in Section (D) of the definition of Major Swap Participant, and in Section
(C). in the definition of Swap Dealer. Fu.rtl~er, this exclusion should e×tend to any
company contractually acting on behalf of an excluded company to provide assistance in
hedging commercial risk associated with gas supply, such as an asset manager.

mSee Dod&Lincoln Letter at 4~
Id~
See Dodd-Lincoln Letter at 4:
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Any Final Rules Should Permit F~r A g]tanke~c Gas Ufit~ty Exclusion
U~Ier The Definition Of Swap Dealer and Major Swap Participar~to

It is also clear that Confess did not intend to inctude gas utilities that ~_~se swaps
to manage the commercial risk associated w~th their bus~ness in the definition of Major
Swap Pa~cipant or Swap Dealer. The Dodd,Llncoln Letter noted that a gas utility "that
purchases commodities .... to supply gas to retail customers a~d that. uses swaps to hedge
or manage the commercial risks associated w~th its b~.~siness’~ as a market segmen~ ~hat
should be exctuded from the Major Swap Participant and Swap Dealer definitions.

"For ~:~amp ~e, tit e ,Majo r Sw~q) Pa~’ticipan~ a~d Swap Dealer d~fi~itions ~re not i~ tended
to include ~m electric or gas utili~, that p~rchases commodities that are used either as a
source of tirol to produce eIectriciO; or to ,s’t&p~ gas to retail cu.;~omers a~,~d that uses
swaps to hedge or mam~ge the commercial ris.ks associated with its business: ,,~3

AGLR recorranends for the Commission to adopt a btm~ket Gas Utility Exclusion
under the de~ni~cion of Swap Dealer and Major Swap Participant ~n the Key Terrr’,s of the
Proposed Rules; specifically, ir~ Section (D) of the definition of Major Swap Pa~icipant,
and in Section (C) in the definition of Swap Dealer° Furti~er, this exclusion should extend
to a~y company contrac-taally acting on behalf of an excluded company to provide
assistance in hedgir~g commercial risk associated with gas suppty, such as a marketer
acting as asset manager.

A~.y F~aI Rule~ Sho~_~ld Exclt~de A Company That Can Demonstrate A
Bo~a Fide Hedged Posifio.~ From The Definition Of Swap Dea~er and
Major Swap Participant.

In implementing the provisions of the Dodd-Frank Act, Co~gress expects
regulators to "m~int~n" tt-~at the regulatior~s do not %apmre" a company simpiy because
it may use swaps to hedge risk in their ~’ordi~ary course of business)’ A company
holding a bona fide hedge position sho~ald be eligible for a ciear Comrr~ercial-Use
Exclusion, consistent with the folio-wing:

’"Co~g~-ess exi~ecls the reguia!ors 1o maid, rain through ~’.lemaking that the def!~ition of
Major Swap Pa~ticipan~ does not Cc~ptu~’e companies simpO, beca~.~s’e ~hey ~tse swaps to
hedge risk & their ordinary course of business." 14

The Key Terms do not exclude a compar~y that uses swaps to hedge risk within
the ordinary cot~rse of business, i.e., to hedge a physical commodity position with a
fi~anciat position to mitigate identifiable market price exposure. The Commission shot~Id
provide for a clear exemption in this ease.

Section 721 (a)(! 6) of Dodd-Frank provides that a Major                                   b,,~ ~ ,ap Participant
"maintains a substantial position in swaps .... exelt:cling positions held ~br hedging or

See Dodd-Lincoln Letter at 3.
See Dodd-Lincoln Letter at 3,
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mitigating commercial risk:" The terrn "substantial position" is clearly linked to the
oversig!~t of financial entities wt~ich are "systemica!ty important or can significantly
impact the financial system of the United States." Companies tt~at primarily engage in
the physical purchases and sales of gas and who engage in swaps primarily to hedge
commercial risks associated with s~olch pl~:ysical business, are not the type of er~tities that
impact the ~nteg’rity ofthe financial system of the United States,

Theretbre, the definition of "substantial position" should focus on "financial
entities" as aefi~,ed in Section 723(a)(3) of Do&t~Frank and should not maavertemly
enveiop p!~ysical energy companies.

Ft~rther, since the measure ofa substantiai position is net oi swaps held for
"hedging or mitigaJdng commerc~aI risk," the Commissions should define the term
"commercial risk" to inc!~de ~hose risks tt~at swaps ca~ mitigate. S~nce swaps are
financially settling ins>umen~:s, commercial risk in this context m~st include all financial
or price risk. As such, the definition of’~Commercial Risk" should include among others,
commodity price risk, commodity price basis risk, risk of loss or supply or demand,
cr,~&t risk, and " ": ~ "currency ~

Similarly, the proposed defini~:io~ of Major Swap Participant is drafted to define
the term %abstantial position" as ~he threshold tha~ t!~e Commission determines to be
prudent for the effective monitoring, management and oversight of entities that are
systemicaily important or can or can signifiear~tly impact the EnanciaI system of the
Un{ted States. Thus. "Substantial Position" st~ould be defined to exclude ~hose entities
whose swap activities are primarily for hedging a physical posit~on. As such, the
definition of "Substamial Position" should focus on ~he ne~, c~nhedged position of a
financial er~ity that is systemically important to the s~ability of the t~narmial system of the
United States or can signi-~.~cantly impact the financial system ofti~e United States.

Determining net unhedged positions car~ be accomplished through a mon~chly
reporting obligation to the Commission, which would contain the aggregate physical
commodity position of a company participating along with their nnderlying aggregate
financial position. Similar to the c~rrent CFTC Commitment of Traders Report~ this
repo~ would clearly identify, on a net basis, a company holding a bona fide hedge
position, or a ne~ open posit.ion., arid does not hold a substantaI net open postion, per
Section B of the proposed definition of Swap Market Par’~icipant. ~s These compar~ies
co-tald qualify for a Commercial-Use Exemption m:tder the Swap Market Participant
definition in the Key Terms of~he Proposed Rules; specifically, in subsection (D) of the
definition of Major Swap Pa,~icipar~t, as wel! as *i~r am execption under Section (C) in the
definition of Swap Dealer.

Inversely, a company tha~ demonstrates a substm~tial tl’d’eshold net open t~nancia!
position through the reporting process should, be regulated and should fall under the
applicable detbnition of Major Swap Participant or Swap Dealer, and would not qualify
for a Commercial-Use Exclusion. I~ is these entities that pt~t the market at risk in



situations of defa’att, and these entities for which the protective measures of the
~egislation were hatended. These companies are wilting to accept the risk without having
a co~esponding offsetting position, a~d should not be placed in the same category as a
company that is holding a responsible bona fide hedge position, and not creating any
syste~riic risk in the market, and, is, in fact, keepit~g costs lower for consumers,

Further, a company holding a demonstrated bona fide hedge posiiiort should not
fall under the defir~ition of Swap Dealer, A Swap Dealer is a company float holds a
position and dictates the bid/ask price at any particular time and tbr any particz~Iar
product: a clearingho~ose, a market maker, or a price maker. None of which is consistent
with a company utilizing financial instruments to hedge a physical commodity position to
mitigate ider~tifiable market price exposure, or, a commercially exempt entity,

AGLR recommends to the Commission that a company demonstrating a bona fide
hedge position tl3roagt~ a repo.~ing process, under Section (E) of the ctefinitio~ of Swap
Market Participant, s~oald be eligible for a CommercialoUse Exclusion, ’trader Section
(D) of the definition of Swap Market Pa~*ticipant. Further, Section (C)in the defiMtion of
Swap Dealer shouId also capture this exception and limit the definition of°’Swap Dealer"
to those entities that make markets, se~ prices and act as a clearingl~ouse for swaps.

Further, the Commission may a;~oicl uni~tentionally sweeping m entities tbat are
no~ market makers or whose business is primarily physical, through the De Minim~s
Exception. Such De Minimis Exception shov.ld incl~ade a reasonable de minirnis
tk~:eshold. Petitioner recommends a de minimis level of u~cleared, unhedged swaps of no
greater than 25% of st~ch entilv’s total swaps position.

Mandatory Clearir~g, Margin And Capita~l Requirenaen~s Should Not
Be Imposed Or~ Any Exe!~ded C~mmereial Entity,

Companies -that utilize the financial derivatives instruments for the inten.d.ed
purpose of assuming a bo~a fide hedge position, to address commercial risk sho~ald ~ot be
s~bjected to the definitions of Swap Dealer or Major Swap Participant; and, tl-ms, should
also no~ be subject ~o a~y mandatory margin and capital requirements, or mandatorT
clearing.

In the event the Commission elects ~o not afford exclusions to marl,:eting
companies who primarily engage in physical activities and who utilize financial
instrc~ments to hedge commercial risks, the Commission should nonett~eless exten.d
exemptions to such en~ities from any mandatory margin and capital requirements,
mandatory clearing.

Mandatory margin and clearing woulct unnecessarily raise the business costs for
entities ti~at directly provide se~,ices and products to the public, tht~s raising prices for
consumers. For example, increased costs attributable to hedging natural gas by a utility
for seasonal increases in demand, or by asset managers for price assurance -under an
AMA. will be passed on directly to its customers. Furthermore, mandatory margin mad
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credit req~airements will tie up working capital, which could be atiocated to further
business expansiot~--.flais negative~7 impacts jobs, economic ~-owth arid recovery in the
marketp!ace. In fact, protecting consumers from the burdensome costs associated with
margir~ requirements and mandatory clearing ~s one of fine sil~gle most consiste~.
dh’ectives in the: Act. ~

AGLR recommends to the Commission that mandatory clearing, margin
requirements and capital reqtfirements should not be imposed onany excluded
cormnercial entity, so as to not impact the availability of capital, which wi!l impede
economic growth by reducing investm.en.t in the economy.

l[ndiv~dual~zed Credit Arra~gemea~ts Entered Irate Betwee~
Co~terparfie~ ~n B~ateral Transactions Sho~d Permit The Use Of
N~n-Ca~h Co~laterM.

It is critica! ~br the rules to pert’nit counte~arties that willingly e:~ter into
bilatera~ agreements to use ~on-cash co~lateral. This is an impel,rant component of
business risk management, which is why Congress encot~rages flexibiIity in. this aspect of
business, I.t~ fact, mitigating risk is "one of the most important reasons" for the passing of
the Dodd-Frank Ac~. ~ AGLR encourages the Commission to pursue and capture tSe
fundamental directives on ~his issue, consister~t w~h the foilowing Congressional intent
of the Act:

"’Congress recognized that individua?ized credit agreeme~ts worked ot¢t between cou~re~7~arties
m a bilateral ~rarzsactiot~ can be i~nl)or~mt components qfbusiness risk management. 77~at is why
Congres’s &ectfical~v mandates that regulators permit the use oj’non-cash collateral
coun~e&ar(v arra~,gente~gs with Swap Dealers and Mqior Swap P~n’icipants re permit
flexfbJBrv, "’~

AGLR recommends to the Commissio~ ~hat it should permit individualized credit
arrangements e~tered into between counterparties in bilateral transactions to use non-cash
collateral, so as to not cause an increase in costs to end-use energy consumers, mad
impact the availability of capital ~o the market°

The Dodd-Frank Act will establish broad changes and bring new oversight to
areas of the commodity marketplace that have to-date not been included in the
Commission’s purview. While a chief goa! of the Act is to protect co~s~tmers an.d
markets through increased transparency, great care must be taken to ensure that the
development an~i implementation of new policies and ~egulations do not decrease
liquidity m the marketplace nor frustrate the ability of par~ies to legitimately utilize
financial instruments to hedge commercial risk. Through its comments, AGLR has
provided specific and meaningfiaI insight that wil! assist the Commission in the decision-

See Dodd~kincoln Ietter at 2.

Id.
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making psocess as it navigates the spectrum of referees directed ir~ fine Dodd-Frank Act,
and as proposed iSr implem~ntation tt’~roug1~ the Commission’s Advanced Notice of
Proposed Rulemakit~g.

Consiste~at wi~h the forgoing, AGLR respectfully submits the }hi]owing
recommendations on the Proposed R~a!.es, and requests for the Commission to:

Permit for a clear blanket End-User Exclusion and Gas Utility Exclusion in
Section (D) of the definition of Major Swap Partici.pant, a-nd in Section (C) in
the definition of Swap Dealer contained in the Proposed Ru~es;
Clarify that the End--User Kxclusion and Gas Utility Exclusion should extend
to any company contractually acting on behalf of an excluded company to
provide assistance in hedging commercial risk associated with gas sc~pp~y,
s~ch as an asset manager;
Adopt a c~ear Commercial-Use Exclusion under Section (D) of~e definition
of Major Swap Participant, and in Section (C) in the definition of Swap Dealer
by identifying tt’~rough a reporting requirement untter Section (B) of the
proposed definition of Swap Market Participant, market participants float hold
a position ~hat reaches an appropriate substantial risk threshold;
Determine that mandatory clearing, margin arm capita1 requireme~ats should
not be irnposed on any excluded entity or altematively, hedged parties should
be exempt; and
Clari~/that individualized credit arrangements entered into between
counterpart~es in bilateral tra~-..saetions should permit the use of n.on~cash
collateral.

Respect-fully Submitted,

Bryan Batson
Seriior Vice President,
Governmental and
Regulatory Affairs

TheHonorable Gary Gensler, Chairman
TheHonorable Scott D. O’ Malia, Commissior~er
TheHonorable Jil! E; Sommers, Commissioner
TheHonorable Michael D-~inn, Commissioner
TheHor~orable Bart Chilton, Commissioner
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