10-002
COMMENT
CL-08387

From: Architzel, Paul <Paul.Architzel@alston.com>

Sent: Monday, April 26, 2010 4:42 PM

To: secretary <secretary@CFTC.gov>

Cc: Gensler, Gary <GGensler@CFTC.gov>; Dunn, Michael <mdunn@cftc.gov>;

Chilton, Bart <BChilton@CFTC.gov>; O'Malia, Scott <SOMalia@CFTC.gov>;
Sommers, Jill <JSommers@CFTC.gov>; Berkovitz, Dan M
<DBerkovitz@CFTC.gov>; Shilts, Richard A. <rshilts@CFTC.gov>; Sherrod,
Stephen <SSherrod@CFTC.gov>; Van Wagner, David
<dvanwagner@CFTC.gov>; Fekrat, Bruce <bfekrat@cftc.gov>; Hirst, Ben
<Ben Hirst@delta.com>; Architzel, Paul <Paul.Architzel@alston.com>

Subject: Comment letter--Delta Air Lines, Inc--Federal Speculative Position Limits
Attach: Stawick, David-Commodity Futures 4-26-10.pdf

Dear Mr. Stawick:

Please accept for filing the comment letter of Delta Air Lines, Inc. on the Commodity Futures Trading
Commission's notice of proposed rulemaking entitled, "Federal Speculative Position Limits for Referenced
Energy Contracts and Associated Regulations; Proposed Rule."

Paul M. Architzel

Alston & Bird LLP

The Atlantic Building

950 F Street, N.W.
Washington, D.C. 20004-1404

Tel: 202 756-3492

Fax: 202-654-4893

Mobile: 301 785-0115

email: paul.architzel@alston.com
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ensure compliance with requirements imposed by the IRS and other taxing authorities, we inform you
that any tax advice contained in this communication (including any attachments) is not intended or
written to be used, and cannot be used, for the purpose of (1) avoiding penalties that may be imposed on
any taxpayer or (i1) promoting, marketing or recommending to another party any transaction or matter
addressed herein. NOTICE: This e-
mail message and all attachments transmitted with it may contain legally privileged and confidential
information intended solely for the use of the addressee. If the reader of this message is not the intended
recipient, you are hereby notified that any reading, dissemination, distribution, copying, or other use of
this message or its attachments is strictly prohibited. If you have received this message in error, please
notify the sender immediately by telephone (404-881-7000) or by electronic mail
(postmaster(@alston.com), and delete this message and all copies and backups thereof. Thank you.




DELTA

Richard B. Hirst
Senior Vice President & General Counseg}

April 26, 2010
Vig E-MAIL: secretary@cfic.gov

David A. Stawick

Secrelary

Commodity Futures Trading Commission
1135 21st Street, N.W.

Washington, D.C. 20581

Re:  “Federal Speculative Position Limits for Referenced Energy Contracts and
Associated Regulations; Proposed Rude,” 73 Fed. Reg. 4144 (January 26,
2010).

Drear My Stawick:

Delta Air Lines, Inc. (*Delta”} appreciates the opportunity to comment on the
Commodity Futares Trading Commission's (“Commission™) Notice of Proposed
Rudemaking entitled, “Federal Speculative Position Limils for Referenced Inergy
Contracts and Associated Regulations; Proposed Rule,” 75 Fed. Reg. 4144 (January 26,
2010)(*Notice™).  The Notice proposes to implement speculative position limits for
certain, specified energy contracts.'  The Notice also proposes several related
exemptions.

Defsa Air Lines, Inc.

Delta is the world’s largest airline both in terms of passenger traffic and fleet size.
it offers service to more than 170 million passengers annually to 382 destinations in 69
different countries on every continent of the world, except Antarctica. Delta employs over
T0.000 people worldwide,

Delta consumes approximately four billion gallons of jet tuel annually, making it the
second largest consumer of et fuel in the world, next o the US. government. Delta’s
business has been, and continues to be, dramatically impacted by volatility in the oil markets.
The purchase of jet fuel is Delta’s largest expense, consuming 40 per cent or more of Delta’s
total revenues.  Movements in the price of oil dircetly affect the viability of Dolta’s
operations and its levels of service and employment. The 2007-2008 price bubble in oil
caused a 10 percent reduction in Delta’s capacity and the elimination of nearly 10,000
jobs. Qil price volatility beginning in 2007. with prices peaking in 2008 and then
dropping precipitously cost Delta approximately 38 billion, including 51.7 billion in
hedge losses and premiums, compared with what Delta’s cost of jet fuel would have been
had the price of oil remained at $60 per barrel.

b s . . - . g . .
Specifically, these include futures and options contracts and significant price discovery contracts traded
o an exernpl commervial markel on specificd eovgy commodities.



There is no question that speculation in o1l futures and options has been a cause of
the volatility that has increasingly destabilized prices in the spot market since 2004, No
cconomic model exists which can fully explam movements in oil prices, in part because
the data necessary to produce such a model does not exist. However, even Geldman
Sachs, a proponent of the view that oil prices are primarily determined by fundamentals,
concedes that speculation played a significant role in the 2008 price bubble.” Because it
is clear that speculation can be significantly reduced from current levels without affecting
liguidity or price discovery, there is no need for regulatory action to await the
development of additional information or new cconomic analyses. The risks to the
economy of regulatory inaction, in the form of oil price volatility induced by excessive
speculation, plainty outweigh any risks of acting on the basis of what is known about
these markets today.

Delta’s continuing ability to operate its business is dependent upon a futures
market regulatory structure that ctfectively addresses a) excessive speeulation and the
price volatility that it causes and b} the participation of speculators who do not aid
fundamental price discovery. which participation resulls in artificial apward pressure on
prices. As explained in this comument letter, the Commission can achicve these goals by
adopting an overall imil on the open interest held by speculators, based on the estimated
number of contracts held by speculators and their counterparties in the period of 2000-
2003. Decita applauds the Commission for its courage in taking the first step o curb
excessive speculation in the energy futures markets by proposing to adopt position limits
applicabie to individual traders. However, without an overall cap on speculative interest,
these limits will be incffcetive in controlling excessive speculation.

Statutory purpose of specalative position fimits

Organized futures trading, which first developed in the United States in the later
part of the 19™ century, can fulfill the ccosomic need for a means to shift risk in the
merchandizing of sgricultural and other commodities. In addition, when properly
structured, futures trading on organized exchanges provides a means for discovering
prices and for price basing, tmproving the transparency of commodity markets. As
markets cvolved in the 19" and 20™ centurics, it became clear that along with these great
benetits came glaring abuses, including price manipulations, market corners and extreme
and sudden price fluctuations on the organized exchanges. These costly aberrations
created  repeated demands for fegislative action to prohibit or comprehensively regulate
futures trading.  In response to these abuses, Congress enacted the Commodity Exchange
Act of 19367 to comprehensively regulate the futures markets.*

* See Jeffrey Currie, Allison Nathan, David Greely and Damien Courvatia, Canmnodity Frices and
Volatitite: Qid Answers (o New Questions, Global Econonics Paper No: 194, {Goldman Sachs Global
Econemics, Commuodities and Strategy Research). March 20, 2010, at page 7, (stating “Accordingly,
speculators also contributed to the extreme price movements over the last two vears. For example, new data
suggests that speculators increased the price of oil by $9.50/bbl on average during the 2008 run-up.™.

¥ Conmmodity Exchange Act of 1936, ch. 545 85, 49 Stat. 1494 (codified as amended at 7 U.S.C. §$1-27).

* However, the first regulation of the grain futures markets is even earlier, dating from the 1920's. See
Grain Putures Act of 1922, ¢b. 369, 42 Stat. 998 (1922} {cument version at7 U.S.C. §§1-2TH2006).



Section 3 of the Commodity Exchange Act, 7 U.S.C. §1 ef seg. (“Act™), provides
that,

transactions subject to the Act . . . are affected with 2 national public interest by
providing a means for managing and assuming price risks, discovering prices, or
disseminating pricing information through trading in liquid, fair and financially
secure trading facilities. . . . To foster these public interests, it is turther the
purpose of this Act to deter and prevent price manipulation or any other

LL

disruptions to market integrity . . . .

As evidenced by section 3 of the Act, the purpose behind regulation of the futures
markets was and is to encoorage and preserve the public benefits of futures trading—its
use for hedging and price discovery—while at the same lime minimizing any disruptive
effects upon the economy.”

Section 4a of the Act restates and builds upoen this legislative purpose, finding that

excessive speculation in futures contracts traded on designated contract markets
causing sudden or unreasonable fluctuations or unwarranted changes in the prices
of such commeodity is an undue and unnecessary burden on interstate commerce.’

Based upon that finding, section 4a directs the Commission to “fix such limits on the sale
of such commodity for future delivery on or subject to the rules of any contract market

. or on any electronic trading facility with respect to a significant price discovery
comract_wgas the Commisston finds are necessary lo diminish, climinate, or preveni such
burder.™

P 7180, §3, Section 3 of the Act was amended in 2000, The current, amended version strongly echoss

Section 3 as it was incorporated into the Actin 1936, which read:
Transactions in commodities involving the sale thereof for fiture dedivery as commaonly conducted
on boards of trade and known as “futares” are stfected with o national public inferest. Such
futures transactions are cartied on in large volume by the public generally and by persons engaged
in the business of buying and selling commodities and the products and byproducts thereof. | ..
The prices nvolved tn such transactions are generally quoted and disseminated through the United
States and in foreign countries as & basis for determining the prices to the producer and the
consumer. . . . The transactions and prices of comumodities on such boards of trade ave susceptibie
to excessive spectilation and can be manipulated, contralled, cornered or sqieezed, to the

‘ detriment of the producer or the consumer.. ..

b Accordingly, designation of contract markess under the Act has traditionally been grounded in their use

for hedging and price discovery. See “Conference Report,” H.R. Rep, No. 93-1383, 93rcd Cong,, 2d Sess.,

36 (1974).

* This finding was incorporated in the Act in 1936, and reiterated with the creation of the Commission. Ses

S. Rep. No.93-1131, 93d Cong.. 2d Sess., [8-19(1674).

Y71U.8.C 84a.



The Comunission and its predecessor agency have repeatedly fulfilled this
statutery mandate by imposing position limits on speculation. As the Commission noted,
as of 1973, speculative position hmits were 1n effect for almost all actively traded

o
contacts.

In 1981, the Commission reaftirmed the importance of speculative position limits
as an effective prophvlactic measure, mandating that all futures markets shall have

that

the prevention of abrupt price movements which are attributable to extraordinarily
large speculative positions 1s a Congressionally endorsed regulatory objective of
the Comniission.  Further, it 13 the Commission’s view that this objective is
enhanced by speculative position limits since it appears that the capacity of any
coniract market to absorb the establishment and liquidation ol large speculative
positions in an orderly manner is related to the relative size of such positions: 1.e.,
the capacity of the market is not unlimited. a

The Commission determined that under this rule, speculative position limits
would be appropriately set based upon “the historical distributions of speculative
positions considering, among other things, recent trends in position patterns, the
frequency of positions occurring at different levels and the levels at which oceur the
preponderance of speculative positions normally observed in the market.)! Thus,
Commission Rule 1.61 provided that contract markets shall base their speculative
position limits on “such factors as position sizes customarily held by speculative traders
on such market for a period of time selected by the contract market, which shall not be
extraordinarily large refative to total open positions for such period.”" This remains one
of the bases for setting speculative Hmits today. ™

Periodically, in reaction to market events, the Commission has revisited the need
for speculative position limits as a prophylactic measure to address unwarranted price
movements caused by excessive speculation in the futures markets. FEach time, the
Commiission has reatfirmed the wisdom of the Congressional mandate to fix appropriate
specuiative position limits,

Dramatic increqse in totaf open inferest in the oil futures muorkets stareing in 2004
The oil futures market has expericnced dramatic changes since 2004, There has

been a substantial increase in total open interest, which has been accompanied by
increased price volatility. During thig period, however, oil supplies remained stable, ag

" Speculative Position Limits, 43 Fed. Reg. 79831, 79832 (December 2, 1980),

Y1981 Notice, supra note 34 at 30940

P id. at 50940

21 at 50945; See also 17 CER. $150.5.

* See, 17 CRR. 3150.5(eK2). The alternative for setting speculative position Himits on the non-spot
months is a formula based on open interest. /d.



oil consumption decreased in the developed countries while it increased in the developing
. . a3 14
regions of the world.’

e From 2000 through 2003, open interest in the New York Mercantile Lxchange
West Texas Intermediate (C"NYMEX WTT) crude oil contracts was relatively
stable, growing maodestly from 690,000 futures and options contracts to 822,000
contracts.

e During 2004-2009, the rate of growth accelerated and since then open interest has
remained at historically high levels.

e At its peak in 2008, total futures and options open interest was 329% of open

interest i 2000, having increased from about 630,000 contracts to 3,330,000
contracts.

The following chart iliustrates this growth,
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“ Data from the Energy Information Administration (“ELA™) show that from 2004 to 2007, the average
annual petroleum consumption of developed countries declined from 49.45 million te 49.16 million barrels
perday, while the average annual petrolewm consamption in developing countries increased from 33.02
million to 36:98 million barrels per day over the same period.



Bone fide hedging has been relatively constany

In contrast to the dramatic increases in total open interest over this period, trading
- 5 o ' . §e N .
by bona fide hedgers' grew relatively little and. for a time, dipped below its level in

2000.

s  Bona fide hedger open interest averaged 249,840 futures and options contracts
in 2000. We arrived at this figure by subtracting the number of contracts held
by swap dealers from the total open interest in the Commission’s
“commercial” category of its Commitments of Traders (“COT™) Reports,
The remaining open interest was composed of swap dealers. non-commercial
traders and non-reportable traders.

e In June 2006, when the Commission first started to report separate trading by
bona fide hedgers, they had an open interest ot 409,913 contracts.

e On August 26, 2008, bona fide hedgers had open interest of 236,933, Thus,
thelr total open interest was lower in absolute terms than 1t is estimated to
have been in 2000 and their percentage of total open interest declined to less
than a guarter of what it had been in 2000,

e  On December 29, 2009, bona fide hedgers open interest was 424,122
contracts.

¢ The [ollowing charts illustrate the open interest of bona fide hedgers in
contracts and as a percentage of open interest.

Pupana fide ledgers™ sislude ol producers, aanulaciurers, dealers aod soerchants and vefers (o
Producer/Merchant Processor/User category in Commission disaggregated COT reports.

* Swaps dealers generally are included in the CFTC s COT Reports as “commercial” traders. We were
able to estimate the amount of open interest of bona fide hedezers based on internal CFTC data included ina
scholarly paper. See Bahattim Buyuksabin, et al., Fandamentals, Trader Activity and Derivative

Pricing (December 4. 2008) {working paper} ("Buyvuksahm 20087}, included as Appendix 1. However, as
gxplained below, asignificant amount of swap dealer ppen interest must be added to the above amount 1n
order to capture-alt hedging open interest.

-6 -
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In addition to the bona fide open interest totals reported by the Commission, total
hedging open interest alse includes that portion of swap dealer positions which manage
the dealer's risk of over-the-counter transactions that are entered into by a swap
counterparty for bona fide hedging purposes. These must be added to the above bona
fide hedger open interest for an accurate picture of the percentage of open interest that
represents total hedging open interest. Similarly. in order to obtain a truc picture of the
open interest held by speculators, an estimate must be made of the percentage of swaps
transactions that are speculative in purpose. When these adjusiments are made. as
discussed below, i remains clear that the dramatic increase in market open interest singe
2004 is due to an unprecedented inflax of speculative trading.

Growth in open interest is disproportionately speculative activity

The dramatic increase in open interest since 2004 has been caused by an mnflux of
speculative traders,”

e At its peak on September 16, 2008, non-commercial fraders’ open interest in
futures and options was 1,440% of their 2000 annual average, growing from
approximately 113,428 contracts to 1,633,534 contracts.

e On December 29, 2009 non-commercial open imterest was 815% of their 2000
annual average.

s Non-commercial traders™ positions as a percent of total open interest more than
doubled from, from slightly ander 15% of the market at the beginning of 2000 to
38% by the end of 2009.

e The percenlage of speculative open interest would be even higher if, as they
should be, swap dealers engaging in speculative transactions were ncluded with
non-commercials.

s Investment in commodity index funds during this period, which are heavily
weighted toward the purchase of long oil futures contracts and as a consequence
do not contribute to informed price discovery, increased from arcund 3135 billion
in 2003 to around $200 billion in mid-2008.

s The following charts illusirate the growth of the open interest of non-commercial
traders 1 contracts and as a pereentage of open interest.

¥ The “non-commercial traders” category from the Commission COT reports is used as a proxy for
specalative traders, However, if ewap dealer positions were included, as they should be, speculative open
interest would be significantly higher both as an absolute nwmber of contracts and as a percentage of open
interest.



Non-Commaercial and Total Open Interest
in NYMEX WTI Crude O Futures and Options
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To obtain a complete picture of speculative activity in the market, speculative
swaps transactions must be added to the reported specalative interest of non-commercial
traders. Such transactions, for example, manage the swap dealer’s risk of entering 1nto
over-the~-counter transactions with speculator counterpartics, such as hedge funds.  As
the following charts itlustrate. swap dealers held, and hold, somewhat over 35% of the
total open interest.

Swap Dealer and Total Open Interest
in NYMEX WTE Grude Qi Fuiures and Options
2000 - 2008
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Mote: Total open interest data are from weekly Commission COT reports. Swap dealer open interast
data are from Buyuksahin 2008 and Commission disaggregaed COT repors.

" Data for June 2006 and later are from the Swap Dealer category in Commission disaggregated COT
reports,. Data prior to 2006 are from Buyaksahin 2008,
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Swap Dealer Open interest as a2 Percent of Total Open interest
it NYMEX WTI Crude Oif Futures and Options
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At the same time that total speculative open interest has been growing at a
disproportionately high rate, the amount of passive, long-only speculative mmvestors has
also been growing. As discussed below, between 2003 and mid-2008. the value of
investment in commodity index funds increased over 1,200%, from around %135 billion to
$260 billion. These index funds generally are weighted heavily in their trading toward
the energy futures markets. Moreover, individual passive, long-only funds may have
very substantial positions in particular energy contracts,

Commussion data with respect to the amount of open interest held by passive,
long-only traders in energy contracts or for such traders through their over-the-counter
transactions is limited, especially prior to 2008, Nevertheless, some conclusions about
the overall importance of passive, long-only traders fo the market can be made.
According to Cormmission data for 2008-2000, passive, long-only traders held a long
position equivalent to 351,000-464.000 WTT oil futures contracts, or 12-19% of total fong
open interest in fufures and options during 2008-2009 (see graphs below). These
positions are generally held by swaps dealers and thus are not reflected in the
Commniission’s reports of non-commercial trading activity.

As the following graph illustrates, passive, long-only trader positions, measured
in confracts or as a percentage of open mnterest. fell in the third quarter of 2008,

* For exarople. the position of the U.S. Natural Gas Fund during the summer of 2009 would have exceeded
the proposed aguregate single month speculative position limidt in natural gas of 88 500 contracts. See
“Meeting on Energy Position Limits and Hedge Pxemptions.” Commuodity Futures Trading Comussion,
{January 14, 20103 CETC Hearing™) (Statement of Steve Sherred af p. 107,
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However, passive, long-only positions have since rebounded and now exceed the levels
seen in the first halt of 2008, According to Commission data, passive, long-only
positions at the end of 2009 were 23% greater than at the end of June 2008, growing from
the equivalent of 366,000 to 451,000 futures contracts. This corresponded to a growth in
passive, long-only positions from the equivalent of 13% of total long open interest at the
end of June 2008 to 19% at the end of 2009.

Commodity Index investrment in WTI Crude Qi Futures and Options Contracts
2008 - 2009
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Commodity index Investiment in WTI Crude Oil Futures and Options as a
Percent of Total Open Interest
2008 - 2008
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High volatility accompanies growth of speculasive apern interest

The marked rate of growth of open interest in the futures and options markets,
most particularly by non-bona fide hedgers, corresponds to a period of very high price
volatility.

e During the period 2003-2008 the vearly variance in the price of a barrel of oil
was $52, compared with an annual variance of $16 during the S-vear period of
1999-2004.

e« In 2004, daily volatility was generally less than $1. During 2008, daily
volatility of $3 or more was the norm.
Y

& OnJune 6, 2008, the price of crude ol increased $10.75.7

The following chart illustrates the increased volatility in oil prices beginning in 2004,

fy N . . P — . L
P CFTC Hearing, supra (lestimony of the Alr Trans port Association of Smerica, e, at p. 3.)
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WTI Crude Ol Spot Price
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Effect of pussive, long-only invesiors

The performance of the crude oil futures market to accurately discover prices
reflecting fundamental supply and demand conditions i3 also being affected by the
holdings of passive, long-only traders. Every month, holding everything else constant,
the price of an oil futures contract must be sufficiently high to induce other traders to seil
the equivalent of 12 to 19% of total open interest to passive, long-oniy traders bevond the
amounts other traders already demand in the market. f there is not sufficient interest to
sell this percentage of total open interest, the price must rise uniil enough sellers are
willing o enter into these trades. This estimated 12 10 19% ol towal open interest may be
even larger during roll periods. Thus, prices may need to rise to bring sellers into the
market and induce them to assume the risk that the price of oil might increase still
further, which would cause a loss on the position. This can ereate structural wpward
pressure on prices,”!

Volatility not cawused by changes in the casfs market; supply and demand remained
stable

The sharp increases in open interest in the oil futures and options market contrasts
to the steady level of crude o1l production over this period. keeping available supplies

* Most passive, long-only traders hold primarily the front and second month contracts, rolling into the next
month cut as the front month contract expiration approaches. Thus, most passive longs purchase their
holdings every month. Depending on how the holdings are purchased - physical delivery futures contract,
financial futures contract, or over-the-counter contract - passive Jongs may also sell their holdings every

month:,

- 14 -



stable over this ton year period. As the following chart illustrates, throughout the period
production hovered arcund 70,000,000 barrels a day.

Worid Crude L3l Progduction
2008 - 20039
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Mote: Data are monthly from the EiA.

Puring this period, cmnomn, growth in the developing world caused developing
world demand for oif 1o grow.”™ However, as noted above, this growth was U’Hscl i part
through dampened demand i the economically dwdopcd countries.™  Numerous
commentators have concluded that the increase in price of crude oil in the first half of
2008 and the fall in the second half materially diverged from the increase and decrease
necessary to balance supply and demand,

Fhe Commission’s proposal

= For example, see Hamilton, James ., “Canses and Consequences of the Ol Shock of 2007087
Brookings Papers on Economic Activity, Spring 2009 ("Hamilton 206097, pp. 16-11; and Saporta, Victoria
and Matt Trott, *“What Can Be Said about the Rise and Fall 1o Gl Prices?” Bank of England Quarterly
Bulletin, 2009 (3 (“Saporta 20097, p. 218.

* Hamilton 2009, p. 11.

* For example, see Saporta 2009, p. 222 “Based on news about the balance of demand and sapply in 2008,
therefore, it seems Ihat one can justify neither the vise 1n prices fn the first half of 2008, northe fall in prices
in the second half” See also Hamilton 2009, p. 16: “But the speed and magnitude of the price collapse
leads one o give serivus consideration to the altemative hypothesis that this episode represents a
gpeeulative pnte bubble that subsequently popped.” See ofvo Jhid p. 23 “With hindsight, # is hard 1o
deny that the price rose too high in July 2008, and that this mﬁcakulation was intluenced in part by the
flow of investmoent dollars into commodlty futures contracts.”
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The Commission is responding to these profound changes in the oil market and to
the recent price bubble in oil by proposing to adopt individual trader position limits that
are aggregated across markets, using a formula based on total open iaterest. That formula
would result in the all-months speculative position limit in crude oil being 98,000
contracts and the single month Hmit being 65,400 contracts. The Commission has not
proposed any regalations addressing the role of passive, long-only traders, also known as
index. traders, under its framework of energy speculative position mits. Rather, it asks
for comment on whether the Commission should propose regulations addressed to the
wnigue issues posed by the recent influx into the market of index traders. Nor has the
Commission proposed an overall cap on the level of speculation in the market.

The praposed fevels are so fiigh thai they will nof achieve the statuiory rnandate

Unfortunately, the position limits proposed by the Commission, 1f adopted, will
have no effect on excessive speculation or oil price volatility.  Scction 4a of the Act
directs the Commission to “[ix such limits on the sale of such commeodity for future
delivery on or subject to the rules of any contract market . . . or on any electronic trading
facility with respect to a sigaificant price discovery contract, as the Commission finds are
necessary to diminish, eliminate, or prevent” sudden or unreasonable fluctaations or
unwarranted price changes caused by excessive speculation.

The Commission is proposing a formula that would result in the all-months
combined speculative position limit in crude oil being 98.000 contracts and, the single
month liumit being 03,400 contracts.  In addition, in contrast to the non-spot month
speculative position limits which apply across markets, the proposal would set the spot-
month speculative position limit separately by market and separately for physically and
financially-settled contacts,”

s The proposed all-months limit is approximately five times the NY MP\ all-
months position accoantability level for crude oil of 26,000 contracts™® and 50%
higher than the proposed wmeul@mc position limit for crude oif recommended by
the Chicago Mercantile Exchange.”

* Under Proposed Rule 151.2, no person may hold a position in the spot month which exceeds the limit for
that “class” of contract. A contract “class™ is defined as either a phyvsically or Bnancially settled contract on
a single market. In conirast, proposed rule 13 1L.30Y 1Y and (U} seisan aggregate allabonths combined oy
single month linkit across markets in o referenced energy vontract. “Reforence energy condract” includes
both physicaliy or financially settled contracts on the same underlving commodity, Notiee, supra at 4167-
4168,

*® in June, 2001, NYMEX certified amendments to the Commission replacing its speculative position limit
i erude o1l which was 20,000 contracts all-months or any single month with position accountability rules
sel al the same Jevel, Subsequently, in 2007, NY MEX reduced the single morth Henit in crude ofl contracts
tU 16,000, See CFTC Hearing (statement of Dan M. Berkovite, General Counsel, at p. 7.

* The Chicago Mercantile Exchange in & concept release recommended that the Commission propose an
all-months bpmulame position limit of 65,000 coptracts. See Notice, supra at 4162, It is striking that the
self-regulatory organization on which otl futures contracts are traded recommended a limit lower than that
which the Commission proposed. This alone should act as g warning to the Commission that its proposal
should be reeonsideed.
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e At these proposed levels, the limiis will not be a meaningful constraint on
excessive speculation. Commission staft has estimated that as proposed the Hmits
would have affected a maximum of three traders in the NYMEX oil futures
market™ and only ten traders in all energy contracts during the period January 1,
2008 to December 31, 20097

e As proposed, a single speculator could hold ¢contracts equaling the entire available
deliverable supply by holding both physically and financially settled contracts on
two ditferent exchanges (four contract “classes,” cach with its own spot month

limit of one-quarter the available dehiverable supply).

e As proposed, a speculative trader in fnancially setiled contracts might be able 0
hold a spot month position on a single market that is 15 times the spot month Hmit
for physicaily settled contracts (five times the spot month limit--the proposed
expanded spot mopth limit for financiallv-settled contracts— for cach of thiee
delivery days).”"

e nvestment in commodity index funds during this period which are heavily
weighted toward the purchase of long ol futures contracts increased from around
515 billion inn 2003 10 around $200 billion 1n mid-2008.

The reason that proposed speculative position limits for the back-months are so
high and would affect se few speculators is that they appear to be designed to prevent
market manipulation by individual traders, rather than excessive levels of overall
speculation in the market. This focus is reflected in the use of deliverable supply 10
caleulate the spot month limit levels, but setting very expansive back-month limits based
on a pereentage of open inderest.  This design may work well in deterring markel
manipulation, particularly with respect to the agricultural markets tfor which this medel
was developed inttially by the Commission. However, this [ramework does not address
excessive speculative aclivity that in the aggregate may have an unwarranted eflect on
prices. Since 2004, open interest has been inflated by an influx of speculative activity.
Using this inflated open interest as a measure against which to set speculative position
limits cannot possibly curb the very excesses in speculative activity that the Commission
is directed to Hnit.

in the spot month, the Commission has proposed separate limits by market and by
type of contact {financially or physically-setiled) which i practice permits a single
speculative trader to hold positions that are multiples of the spot-month limit. The
Conunission has recognized U,

* CFTC Hearing, supra (statement of Steve Sherrod, Acting Director of Surveillance at p. 7).

il

¥ Yhe Commission notes that “the spot-mouth for the major energy contracts genervally is three davs in
duration.” Notice, supra at 4159,
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applving a speculative position . . . without consideration of other directly or
highly related contracts could result in applying a position himit only to a very
limited segment of a broader regulated market.™
This reasoning is equally true for spot month positions.” particularly in light of the
Commission’s conclusion that concerns with respect to excessive speculative trading are
heightened during the spot month,*?

Finally, the Commission has not made any proposal to address the issue of the
effect of passive, long-only traders in the market. Any effective speculative limit
framework must address this issue. In recent years, index traders have grown rapidly in
both absolute and relative terms. It is of paramount imporiance that the Commission
address this issue in light of that growth, the Commission’s finding in 1981 that the
markets’ capacity to absorb speculative interest is not unhimited, and the danger that the
rapidly growing presence and activities of index traders is impairing the functioning of
the market. Futures market regulation is based upon the ability of the markets and their
participants to provide public benefits in the [orm of hedging and price basing
opportunities. Passive, long-only traders, unlike typical speculators that trade on the
basis of a view of market direction--whether informed by market fundamentals or
technical analysis—-do not contribute to the aggregation of market information.
Moreover, the market behavior of index traders 1s unbike that of any other trader and their
uniform presence affects the market, creating conditions for market congestion,
particularly during roll periods. As the Commission has concluded, the capacity of a
market to absorb the establishiment and liguidation of large speculative positions in an
orderly manner 1s not unlimited”*  More generally, but of equal concern, passive, long-
only traders, by holding positions that are uniformily long, cxert an upward bias in the
prices of the commodities that they hold.

Delta’s suggested framework for speculative position lHmit

The purpose of the futures markets, as determined by Congress in the Commodity
Exchange Act, is two-fold: they are intended to provide a means for producers and end
users of commodities to manage price risks and discover prices.”™  Thus, the public
interest in the regulation of futures markets is in their utility as a vehicle for hedging and
price discovery. They were nol, and are not. intended to create a vehicle for Investment,

I Notice, supra at 4153

* “Excessive Speculation in the Natural Gas Market,” Report of the Senate Permanent Subcommittee on
Investigations, (20073 (“PSI Report™), A recent report of the Senate’s Permanent Subcaramittee on
[nvestigations (" PSI Report”) made a nwmber of findings relating to excessive speculation and its effect on
pricing in an energy connm odity. The PSI Report concluded, in part. that, “[tThe data analyzred show that
prices en one exchange affect the prices on the other.” fd. at 3. the PS1 Report recommended thai in order
to prevent excessive speculfation from causing unwarranted price changes, the Commission must conduct
oversight “over a broader market.” That conclusion remains valid with respect 1o enforcement of spot
month speculative position. limits.

*% Notice, supra at 4159,

 epstablishment of Speculative Position Limits,” 46 Fed. Reg, 50939, 50940 {“1981 Notice™).

5 Gection 3 of the Act, 7 US.C. §5.
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excepl 0 the hmited extent necessary to perform these two functions.”®  Speculative
position famits should, first and foremost, be set to ensure that the market can perform its
hedging and priced discovery functions. In this context, excessive speculation can be
viewed as that speculative trading activity that 15 i excess of the trading necessary to
provide liquidity to hedgers or which contributes to informed price discovery.

With this in mind. Delta recommends that the Commission set individual
speculative position limits based upon a targel amount of speculative open interest
agpregated across all speculative raders. The aggregate target amount of speculative
activity would be set in reference to the most recent period when the market fulfilled its
mtended hedging and price discovery functions, before being affected by excessive levels
of speculative activity. This corresponds to the period between 2000 and 2003 (the
“base period”}). This aggregate target amount would be adjusted annually to reflect the
growth in bona fide hedging activity in the market. The following example illustrates
this calculation, using data for 2000."

During 2000, the average open interest of non-commercials, as reported, was
121,800 futures and options contracts. Total speculative open interest would also include
that portion of swap dealer open interest that offset dealers’ risk of transactions with
speculator counterparties.  Because the data does not separate swap dealer activity nto
its hedging and speculative components, we have assumed that one-half of the average
swap dealer open mtercst during 2000 (104,319) was associated with speculator
counterparties.  Thus, we estimate the total average speculative open interest {non-
commercials plus one-half swap dealer open interest) during the base peried at 226,119
cuntracts.

Similarly, bona fide hedging interest would be calculated by adding the bona fide
hedger open interest to the amount of swap dealer activity that is associated with hedging
transactions by the swap dealer counterpartics. We have assumed that the remaining one-
half of swap dealer open interest is associated with bona fide hedging activity. The
average hedging open interest during 2000 was 354,159 futurcs contracts (249,840 bona
fide hedging open interest plus 104319, which is one-half swap dealer open interest).
Thus. in 2000, hedging interest was 619 of total open interest and speculative interest
was 39% of total open interest.

By contrast, using the same methodology, in 2009, average hedging interest was
only 35% of total open interest and speculative interest 62% of open interest, with non-

* Although the desire of investors to diversify their portfolios is understandable, nvestors seeking to
diversity thewr portfolios over different assetclasses have many opportunities o doso without creating the
unintended and adverse social costs that are a consequence of attermpling to invest in futures as another
form of asset class. See e.g, The Groa Mutuad Fund Trap: da Brvestment Recovery Plan, by Gensler and
Baer. Broadway Books (2002}

*" Delta only has bona fide hedger and swap trader position data available for the year 2000 during the base
period. This data is from Buyuksabin 2008, The Commission would have available to it, or be able to
obtain, data for the entire base period. Although the calculations are performed using only data from 2000,
w bolieve that the overall results would be very similar using data tov all four vears of the base peviod.
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reporting traders making up the remainder. The ratio of hedging to speculative open
interest has flipped.™

The target amount of aggregate speculative open interest (the “Speculative Cpen
Interest Targei™) would be set to maintain an approximate 61%:-39% ratio of hedging to
speculative interest. The Speculative Open Interest Target would be adjusted annually to
reflect changes in the total open interest of bedgers in the mwarket. For example, average
hedging open interest during 2009 was 951,451 (378,124 contracts bona fide hedging
plus 573,328, which is ong-half the swap dealer open interest). For this 951,451 hedging
open interest to be 61% ol total market interest, the Speculative Open Interest Target
amount would be 608,260 contracts.

Adjusting the base period Speculative Open Interest Target amount in this manner
ensures that there is sufficient growth in the aggregate target amount of speculative
activity for the cwrrent period to continue to meet the liguidity needs ot hedgers. This
adjustinent maintains the same ratio between hedging and speculative trading in the
current period as prevailed during the base period.

The aggregate target amount of speculative open interest would then be translated
to a linut that would apply to individual traders. The Commission would set this number
taking into account the size of the aggregate target, the number of speculative traders in
the market, and the distribution of size of individual positions, One method for translating
the aggregate target to individual speculative position limits would be simply to divide
the aggregate target hmit by the number of speculative traders.  However, this
would likely result in an unnecessarily restrictive limit because many traders are unlikely
to approach a limit based on a simple average calcnlation, A better method for
translating the aggregate target to individual speculative position limits would make use
of the Commission’s large trader data. Using that data, cach reportable trader in the
market would be enumerated and ranked by open terest.  Those amounts would be
summed in order of ranking from smallest to largest, using an iterative process to find the
individual speeulative position limit. ™

* Average hedging open interest during 2009 was Y53 L4531 (378,124 contracts bona fide hedging plus
573,328, which 1s one-half the swap dealer open interest). Average speculative open interest during 2009
was 1,095,767 (1,122,439 contracts non-commercial interest plus 573328, which is one-half the swap
dealer open interest). Total open interest was 2,740,266,

* By way of illustration, after all traders are enumerated and ranked by open inerest, starting from the
trader with the smallest open interest, the open interest of all traders with ap open interest less than or equa
to the ageregate tarpet limit divided by the number of speculative traders would be swmmed. This summed
open interest of smaller traders would be subtracted from the aggregate target anount of specudative open
nterest. and the comespoading sumber of smaller traders would be subtracted fron the total number of
traders. . The repaining targer amount would be divided by the remaining nursber of traders to idemify the
individual speculative position Hmit. This process could be tterated using the new speculative position
Hmit, The position limit would rise slightly with sach iteration antil the increase caused no additional
traders to hold a position less than the updated limit. This would be the final hmit.

The Commission currently ssts a limit for long and short positions, rather than an open interest Hmit.

While not identical, the aggregate open interest Hniit number could also be used as the aggregate limit on
short and long positions,

.20 -



The target amount of speculalive open interest is not mtended to be, and would
not act as, an absolute limit on overall speculative open interest. Rather, it is intended 1o
be a guide and measure to be used in sctting the levels of speculative position limits. In
any given year, total speculative open interest might very well exceed the Speculative
Open Interest Target amount for that year. For cxample, if there were an influx of
speculative traders in one vear, or it the number of speculative traders stayved constant but
individual speculators began to assume much larger than their customary positions, the
overall target amount would be exceeded even though cach individual frader remained
within the applicable speculative position fimit. Thus, the target amount would not act as
a hard and fast cap on market activity and would allow considerable flexibility for traders
to respond to changing market conditions, However, the Commission would use that data
in adjusting the speculative position limit for the following year, restoring the market to
its approxumnate base period composition and maintaining a healthy balance between
hedging and speculative activity.

The target amount methodology ollers a meaningful method of correcting for the
anomaly of incorporating into the calculation of position limits the influx of speculative

level of speculative activity should provide an adequate amouwnt of liquidity to bona fide
hedgers in the market and would constrain only excessive speculative activity. The target
amount methodology, unlike the Commission’s methodology, dees not rely on a

percentage of total open interest as a measure for setting speculative open interest,

This proposed framework for establishing speculative position {imits reflects the
growth in open interest in the crude oil futures market of bona fide hedgers and maintains
a sufficient opportunity for speculative trading to provide adequate liquidity to hedgers
and robust price discovery, but without unbridled and excessive speculative activity, and
by doing so, more closely meet Congress’ direction to set limits on excessive speculation.

Delta’s approach is informed by Commission precedent. The formla used by the
Comnission which yields the unrcasonably high speculative position limits 1s only one of
two alternative methods under which exchanges may determine the appropriate levels for
exchange-set speculative position Hmits under Commission rule 150.5(¢x(2), 17 CER
§150.5(c)(2). That rule provides that speculative position limits may also “be based on
position sizes customarily held by speculative traders on the contract market, which shall
not be extraordinarily large relative 1o total open positions in the contract.”  [Delta
believes that in light of the proncunced influx of speculative activity to the oil market
during the recent period marked by extreme price volatility, using customary position
sizes will yield a speculative position Imit that more closely adheres to the statutory
goals of scction 4a of the Act. Delta believes that in order to sct position lmits based on
customary size of positions, the Commission must determine a base period prior o the
recent and unprecedented influx of speculative open interest. Delta believes that in light
of the drastic recent changes in the composition of the oil futures market, the most
appropriate measure for determining customary size of positions is based on the change
in size of hedger’s positions using a base period preceding 2004, when the market
appeared to function well and without the recent unprecedented price volatility.



With respect to the spot-month speculative position hmit, Delta agrees that a
formula of ene-quarter of the available deliverable supply is an appropriate measure, but
only if strictly applied as a unified limit across markets and type of contract. No
specudalive trader should be able to exceed that amount by dividing his or her position
between different markets or by holding his or her position either entirely or partially in
financially settled contracts.

Separate sub-fimit for aggregate positions of passive, long-only speculators

Using this as a general framework, Delta would also establish an overall target
limit for passive. long-only traders within the larger target for all speculative traders.
Delta strongly recommends that the Commission propose setting a speculative position
limit applicable to passive, long-only traders ensuring that such traders, as a group,
(inchading swap dealers covering the risk of over-the-counter transactions with such
counterparties} do not exceed a stated proportion of speculative open interest.  This limit
waould be adjusted periodically to reflect changes in market composition and in total open
interest.

Although the Commission has not previously distingoished types of speculative
trading strategies in setting speculative position limits, Section 4a of the Act empowers
the Commuission to do so, providing that,

Nothing in this section shall be construed to prohibit the Commission from fixing
different trading or position limits for different commodities, markets, futures
or different trading limits for buving and selling operations . . ..

Accordingly, Section 4a contemplates that a ditferent speculative position limit could be
fixed for a trader that engages exclusively in buying futures with reference to a
conumodity index.

Refinement of available data

The Commission’s collection and publication of 1is CUT Reports has over the
vears contributed a great deal to scholarly analvsis of the markets and is an important
public service. However, that data has not kept pace In reporting on the profound
changes in market composition. In order to implement the speculative position Himit
framework that Delta 1s recommending. supplementation and refinement of Commission
data arc necessary in order to properly assign swap dealer positions to the bona fide
hedge or speculator category,

The data in the COT Reports is produced once a week and provides only a very
summary view of the market. The Commission collects large trader reports from every
trader over the reportable level, which provides greater detail, enabling more refined
analysis of these issues. By not releasing disaggregated account-level information,

A0 o . np e e . . ~ . v L.
Section 84a) of the Act prohibits the Commission from releasing information that would separately
disclose the business transactions or market positions of any person. Position nformation could be
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commenters are preciuded from analyzing the relative distribution of traders with various
size positions in the market or from even understanding how many traders might be
affected by the limits at the levels proposed by the Commission.

Moreover, the COY Report data has additional inherent limitations. The primary
limitation with respect to the COT Reports 1s the classification scheme in use. The
Commission’s leng-standing classification scheme has divided all market users into two
categories—commercial or non-commercials, Swap  dealers were  classified  as
commercials.  Moreover, all speculators were included within the non-commercial
category, including passive, long only traders and index funds, who have a unigue
footprint in the market.

In response to concerns about the role of swap dealers and passive, fong-only
traders, Commission staff in 2008 issued a report examining changes in the composition
of the markets and the Commission’s data as it relates to these two categories of market
participant.*! Based on recommendations in this report, the Commission removed swap
dealers from the “commercial” category and began reporting their positions in a separate
category. the Commission also began issuing a special quarterly report detailing the
positions of index traders as a category.

Delta has analyrzed the Commission’s COT Reports to understand the changing
composition of the oil futures market between hedging and speculative interests. It has
used “non-commercial” traders as a proxy for speculative interest.  However, this
underestimates the amount of speculative interest because it does not include the portion
of swap dealer positions which manage the risk of speculative positions.

Iln analyzing the amount of hedging use of the oil market, Delta has relied upon
the Commussion’s “Disaggregated Commitment of Traders Report”™ data which removes
swap dealers from the commercial category. The revised category includes positions of
producers, merchants, processor, and commercial users, which Delta terms “Bona fide
hedgers.” Because the revised Commission classification only applies to data beginning
in 2006, data for periods prior to June 2006 are limited to averages in 2000 and 2004.%

Despite the recent revisions to the COT Reports, however, the problem remains
that the new classification of “swap dealer” does not distinguish among the types of
positions that the swap dealer may hold, A swap dealer’s futures positions may be
managing the risk of ils counterparties that are entering into over-the-counter fransactions
for bona fide hedging purposes, as does Delta. The swap dealer also could be managing
the risk of its counterparties that arc entering imo over-the-counter transactions for purely
speculative exposure, such as would & hedge fund or an index trader, or the swaps dealer

released without identifving the identity of the person. The Comuission should make such position data
available, cleansed of any identifying detadls, in order to assist the public in analyzing and commenting
u]pon these important issues.

Y See, “Staff Report on Commodity Swap Dealers and Index Traders,” available at

http/iwww ofte. gov/uem/groups/public/ @newsroom/documents/ file/chicstaffreportonswapdeaiers09.pdf
{last visited on April 26, 20148,

 Data for periods prior to June 2006 are based on Buvuksahin 2008, See Appendix 1.



miay be entering futures positions Tor ils own proprictary speculative exposure. It is not
possible 1o understand the true markel composition between hedging and speculative
positions without being able to differentiate the swap dealers’ positions as representing
cither bona fide hedging or speculative 1nterests. Delta recommmends that the Commission
further refine its publicly available data in this manner 1n order to provide greater
transparency on the composition of the market. Such transparency i1s necessary to
letter. More basic, the Commission’s and commenter’s very consideration of and public
discourse regarding these critical policy matters would be alded by the availability of
unproved data.

Commission should not delay action

Some have suggested that the Commission delay acting on this proposal pending
its ability to 1mpose speculative position limits across all markets, including over-the-
counter transactions and over non-U.S. markets providing direct access to U5, traders. ™
Delta strongly supports the application of a unified, aggregate speculative position limit
which applies to all economically-linked exchange and over-the-counter derivatives
contracts on encrgy commodities. Delta notes in this regard, that such proposals are
under consideration by the Congress as part of the regulatory reform of the financial
system,

However, in Delta’s view, the fact that the Congress may provide the Commission
with additional authorities is not a valid reason for postponing acling within its current
authority. Indeed some would argoe that the Conunission currently is directed by the Act
to set speculative position limits when it determines such action is necessary to diminish,
eliminate or prevent unwarranted fluctuations in price due to excessive speculation. In
2008, Congress provided the Commission with additional authority over exompt
commercial markets with significant price discovery contracts, The current proposed
rulemaking responds to Congress™ intent that such economically linked contracis be
regulated by the Commission. The Commission should exercise its current mandate with

appropriate.

Of course, there 18 always the possibility that a more comprehensive response to a
problem can be taken. However, section 4a has been i the Act since 1936 and was
exercised by the Commission’s predecessor ageney, the Commodity Lxchange Authority.
Some of the same arguments being made now against setting speculative position Hmits
in energy contracts, such as the absence of such limits on foreign markets, have been
raised from the carliest days of the Commission.® Those arguments were rejected then
and should be now as well.

* Gpe Notice. supra at 4170 (statements of Commissioners Dunn and Sommers).

11 1981, one commenter suggested that the Commission should refrain from requiring 1.8, contract
markets 1o set speculative position Bnits on futures contracts on intermnational soft commuodities becanse
foreizn markets did not have such Himiis. See 1981 Notice, supre note 34 at 30940, The Commission
responded that it did oot belivee tha “this relieves domestic cantract imarkets from their responsibility to
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As noted in this letter, the speculative bubble In oil prices has concrete
detrimental consequences for the real economy. Had the Commission acted seoner, it is
possible that some of the worst excesses may have been averted. In light ol that
experience, further delay will only leave open the possibility of a recurrence while the
Commission waits for more comprehensive authority, By acting now to limit speculative
positions in energy commodities, i#f Congress provides the Commission with such
additional responsibilities over over-the-counter transactions, the Commission will have
taken the imporlant step of having established a proper foundation for subsequent action.

& & ¥ # &

By proposing aggregate speculative position limuis across energy derivatives
markets, the Commission has taken the most important siep in addressing the
unwarranied price fluctuations of recent years—it has recognized the problem and taken
the first step to address it. The price bubble in energy occurred with no significant
change in the dynamics of the cash markets. The main arena where this pricing bubble
played out was in the derivatives markets and the main effects of this bubble were on
persons not in the derivatives markets, including the 10,000 BPelta employees who have
lost their livelihoods and the many commumities that have been hit with reduced service
by Delta and s sister air carriers as a result of the energy price bubble,

Delta supports this basic tenet of the Commission’s proposed rulemaking~~ that
intervention in epergy commodity markets is necessary to address the problem of
unwarranted price fluctuations caused by excessive speculative activity,  However, if
specutative lirmits are 10 be effective, they must be set at meaningful levels, Delta mn this
comment letter has suggested an alternative caleulation for determining individual
speculative position limit levels based upon a target amount of speculative open interest
aggregated across all speculative traders. Delta believes that limit levels set by this
methodology would be effective in achieving the intent of section 4a of the Act of
diminishing, eliminating or preventing the sudden, unwarranted and unreasonable price
fluctuations caused by excessive speculation, and urges the Commnussion to amend its
proposal accordingly.

Delta’s responses to the specific questions raised by the Commission in the Notice
are appended hereto as Attachment A,

Please contact the undersigned at (404) 715-2830, or our outside counsel. Paul
M. Architzel of Alston & Bird, L.L.P. at (202) 756-3492, if you would like to receive the
data underlying the graphs 1n thig letter or 1f we can provide any additional information.

prevent the potential adverse effect which may be caused by extraordinary large speculative positions held
on sach contract moarkets. Jd. The same holds troe today.
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Richard B. Hirst,
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Richard A. Shilts, Director DMO

Stephen Sherrod, Acting Director of Surveiallance
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ATTACHMENT 1

Response of Delta Airlines, Inc. to CFTC Questions
“Federal Speenlative Position Limits for Referenced Energy Contracts and
Associated Regulations; Propesed Rule,” 75 fed Reg. 4144 (January 26, 2010).

1. Are Federal speculative position limits for energy contragts traded on reporting
markets necessary to “‘diminish, elminate, or prevent’” the burdens on interstate
commerce that may result from positien concentrations in such contracts?

As Delta discusses in its comment letter al pages 4-13, there has been a recent, sustained
price bubble in oil prices. This price bubble accurred at the time of a tremendous and
unrestrained inflax of speculative trading in the futures markets for this commedity.
Speculative positions limits are necessary to diminish, eliminate or prevent the burden
caused by this unrestrained speculative activity.

2. Are there methods other than Federal speculative position limits that should be
utifized to diminish, eliminate, or prevent such burdens?

Delta in its comment letter at pages 18-22 recommends an alternative framework for
setting speculative position limit levels.

position Himits on the liguidity, market efficiency and price discovery capabilities of
referenced energy contracts in determining whether to establish position limits for
such contracts?

Drelta at page 19 recommends that the Commission use as a base period for iis
determination prior to the recent unprecedented influx of speculative trading activily into
the energy markets. The futures market in crude oil worked well during the period prior
to 2004 and that pertod should be used to evaluate proposed limits. The market during
that time provided hedging opportunities for hedgers and was a good source for price
basing, The Commission can evaluate the liquidity that was in the market in that thme,
compare that to the current level of bona fide hedgers in the market, and determine a
level for speculative position limits that would continue to meet the liquidity aceds of
hedgers in the market.

4. Under the class approach to grouping contracts as discassed herein, how should
contracts that do not cash settle o the price of a single contract, but settle to the
average price of a subgroup of contracts within a class be treated during the spot
month fer the purpeses of enforcing the proposed speculative position limits?



Deelta believes that there should be no difference in the framework that applies to the spot
moenth from the framework proposed by the Commission for non-spot month limits.
Delta believes that the spot month limit should be aggregated across all markets and all
“classes.”  Where the spot month limit applies on a daily basis, the limit should be
applied on both a net and gross basis so that inter-day netting of positions would not be
recognized. The Commission has noted that market surveillance concerns are heightened
during the spot month. Accordingly, spol month fimits should be applied rigorously at
one-quarter of available deliverable supplics.

5. Under proposed regulation 151.2(b)1)(1), the Commission would establish an all-
months-combined aggregate position Hmit egqual to 18% of the average combined
futures snd option contract open inferest aggrepated across all reperting markets
for the most recent calendar vear up to 25,800 contracts, with a marginal increase of
2.5% of open interest theveafter. As an altermative to this approach to an all
months-combined aggregate position limit, the Commission requests comment on
whether an additional increment with & marginal increase larger than 2.5% weuld
be adequate to prevent excessive speculation in the referenced energy contracts. An
additional increment would permit traders fo hold larger positions relative to total
open poasitions in the referenced energy contracts, in comparison to the proposed
formuis. For example, the Comumission could fix the all-months combined aggregate
position limit at 10% of the prior vear’s average open interest up to 25,000
contracts, with 2 marginal inerease of 5% up to 300,000 contracts and a marginal
imcrease of 2.5% thereafter. Assuming the prior year’s average open interest
equaled 300,080 contracts, an ail-months combined aggregate position limit would
be fixed at 9,400 contracts under the proposed rule and 16,300 contracts under the
alternative.

As Delta discusses at pages 106-18 of its letter, the proposed limits based on an open
interest formula are fundamentally flawed because the open interest  currently
incorporates the recent influx of speculators.  As Delta points out, this is excessive
speculative activity when compared to the open interest of bona fide hedgers. Delta
believes that in light of this, the limits as proposed by the Commission arc too high to bhe
an effective constraint on excessive speculation in these markets, Delta at pages  of its
comment letter recommends that the Commission adopt an alternative calculation for
determining the appropriate level lor speculative position hmits.

6. Should customary position sizes held by speculative traders be a factor in
mederating the limil levels proposed by the Commission? In this connection, the
Commission notes that current regulation 150.5(¢) states contract

markets may adjust their speculative limit levels “hased on position sizes
customarily held by spreulative traders on the contract market, which shall not be
extraordinarily large relative to total open positions in the contract * * *°

As Delta explains in its letler, using costomary position size will result i speculative
position limits that more clearly will achieve the purpose and mandate of section 4a of
the Act.  However, it is important that the Commission choose a base period for



determining “customary positions™ that is representative of typical market conditions. In
this regard, Delta notes that former rule 1.01 recognized that the exchange would have
some degree of discretion in choosing the base period examined in setiing speculative
position limits, providing that, “these factors shall include position sizes customarily held
by speculative traders on such market for a period of time selected by the contract
market.” 1981 Notice, supra at 50943,

7. Reporting markets that Hst referenced energy contracts, as defined by the
proposed regulations, would continue to be responsible for maintaining their own
position limits {so long as they are not higher than the limits fixed by the
Commission) or position sceouniabilily rules. The Comanission seeks comment un
whether it should issue acceptable practices that adept formal pguidelines and
procedures for implementing position accountability rules.

Deita is of the view that the Notice sets forth the basis for requiring that hard speculative
position limits also be adopted by the individual contract market or exempt commercial
market, at a level which will act as a meaningful constraint on excessive speculative
trading activity.

8. Proposed regulation 151.3(a¥(2) would establish a swap dealer risk management
exemption whereby swap dealers would be granted a position Bimit exemption for
pusitions that are held to offsef risks associated with customer initiated swap
agreements that are linked to a referenced energy contract but that do not gualify as
bonu fide hedge positions, The swap dealer risk management sxemption would be
capped at twice the size of any stherwise applicable all-months combined or single
non-spot-month position limit. The Commission seelcs comment on any alternatives
to this proposed approach. The Coramission seeks particular comment on the
feasibility of a *‘look-through” exemption for swap dealers such that dealers would
veceive exemptions for pesitions offsetting risks vesulting from swap agreements
opposite counterparties who would have been entitled to a hedge e¢xemption if they
had hedged their exposure directly in the futures markets. How viable is such an
approach given the Commission’s lack of regulatory anthority over the OTC swap
markets?

As Delta explains at pages 22-24 of its comment letter, Commission data should be
enhanced by categorizing swap dealer open interest as hedging or speculative. Delig
believes that “looking through” transactions is necessary, at least for data collection
PUIPOSCS.

$. Proposed regulation 20.02 would require swap dealers to file with the
Commisston certzin information in copmection with thelr risk mapagement
exemptions o ensure that the Commission can adeguatiely assess their

meed for an exemption. The Commission invites comment on whether these
requirements are sufficient. In the alternstive, should the Commission limit these
filing requirements, and instead rely upon its regulation 18.05 special call authority
to assess the merit of swap dealer risk management exemption requests?
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Delta believes that the Commission should rely on special calls under rule 18.65 ouly for
unfloreseen and unusual conditions. Where the need for a report is foreseeable, it should
be a routine reporting requirement that 1s carried out periodically.

18. The Commission’s proposed part 151 reguiations for rveferenced cnergy
contracts would set forth a comprehensive regime of position limit, exemption and
aggrogation requirements that swould operate separately from the enrrent position
Limit, exemption and aggregation requirements for agricultural contracts set forth
in part 150 of the Commission’s regulations. While propesed part 151 borrows
many features of part 154, there are notable distinetions between the tweo, mmcluding
their methods of positien Hmit calenlation and treatment of positions held by swap
dealers. The Commission seeks comment on what, if any, of the distinctive features
of the position Himit framework proposed herein, such as aggregate position limits
and the swap dealer limited risk management exemption, should be applied to the
agricultural commeodities listed in part 150 of the Commission’s regulations.

Delta fakes no position on the application of the proposed framework to agricultural
commoditics. However, it would note that the issue of passive, long-only traders would
apply to all futures markets for tangible commodities. Moreover, the concept of
aggregate speculative pesition limits that apply across markets to different contract
“classes™ would also apply to all futures contracts on tangible commodities.

11. The Commission is considering establishing speculative position limits for
contracts based on other physical commodities with finite supply such as precious
metal anpd soft agricultural commeodity contracts. The Commissien invites comment
en which aspects of the curvent specuiative position lmit framework for the
agricultural commedity contracts and the framewerk proposed herein for the major
energy commodity contracts (such as proposed position livifs based on 2 pereentage
of open inferest and the proposed exemptions from the speculative position kimits)
are most relevant to contracts based on other physical commodities with finite
supply such as precious metal apd soft agricultura] commedity contracts.

Please see the answer to question 10 above.

12. As discassed previously, the Commission has followed s policy simce 2008 of
conditioning FBOT no-action rekief on the requirement that FBOTs with contracts
that link to CFTC regulated contraets have position limits that are comparable to
the position lmits applicable to CFTC-regulated contracts. If the Commission
adopis the propesed rulemaking, should it continwe, or modify in any way, this
policy fo address FBOT comntracts that would be linked to any referenced energy
contract as defmed by the proposed regulations?

Delta supports the existing policy. However, the Commission should explore means of
enforeing an aggregate limit that would include such foreign markets as it has proposed
for domestic markets.



13. The Commission notes that Congress is currently considering legislation that
would revise the Commission’s section 4afa) pesition limii authority fo extend
beyond positions in reporting market contracts to reach positions in OTC derivative
iostruments and ¥FBOT contracts. Under some of these revisions, the Commission
would be authorized to set limits for pesitions held in QTC derivative instruments
and FBOT contracts. The Commission seeks comment on how it should take this
pending legislation into account in proposing Federal speculative position limits,

As Delta discusses at pages 24-25 of its comment letter, the Commission should proceed
with adopting final rules with the amendments reecommended by Delta. If the Congress
amends the Act as suggested in the Commission’s question, then the Commission could
fold such transactions and markets within the speculative position framework.

14, inder proposed regulation 1512, the Commission would set spot-month and all-
months-combined position limits annually, 2. Should spot-month position Hmits be
set on a more frequent basis given the peotential for disvaptions in deliverable
supplies for referenced energy contracts?

b. Should the Commission establish, by using 2 rolling-average of open interest
instead of a simple average for example, all-months-combined position limils op a
more frequent basis? If wo, what reasons weuld support such action?

Generally, Deita would support reviewing and amending speculative position Limits no
more frequently than annually.

15. Concerns have been raised about the impact of farge, passive, and unleveraged
long-only positions on the futures markets. Instead of using the futures markets for
risk transferenee, traders that own such pesitions treat commodity futures contracts
as distinct assets that can be held for an appreciable duration. This notice of
rulemaking does not propese regulations that would categorize such positions for
the purpose of applying different regulatory standards. Rather, the owners of such
positions are freated as other investors that would be subject to the propesed
speculative position Hmits. a. Should the Commission propese regulations to limit
the positions of passive, long-only traders?

b. If 50, what criteria should the Commission employ to identify and define such
traders and positions?

¢. Assuming that passive leng traders can properly be identified and defined, how
and to what extent should the Commission limit their participation in the futures
markets?

d. if passive long positions should be Hmited in the aggregate, would it be feasible
for the Commission to apportion market space amongst varions {raders that wish to
establish passive long positions?

e. What unintended consequences are likely to result from the Commission’s
implementation of passive long position limits?

¥
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Please see page 22 of the IDella comment letter,

16. The proposed definition of referenced energy contracet, diversified commodity
index, and contracts of the same class are intended to be simple definitions that
readily identify the affected countracts through am objective and administerial
process without relying on the Commission’s exercise of diseretion.

a. ks the proposed definition of contracts of the same class for spot and non-spet
months sufficiently inclusive?

b. Is it appropriate to define contracts of the same class during spot months to only
include contracts that expire on the same day?

¢. Should diversified commodity indexes be defined with greater particularity?

Please note that elta does not support the approach proposed by the Commission of
applving separate spot month speculative position limits to different classes of contract.

17. Under the proposed regulations, a swap dealer seeking a risk management
exemption would apply directly to the Commission for the exemption. Shouild such
exemptions be processed by the reporting markets as would be the case with bona
fide hedge exemptions under the proposed regulations?

Delta believes that this authority is best exercised by the Commuission, which unlike a
market, does not have a commercial mcentive for gpproving exemptions.

18. In implementing initial spot month speculative position limits, if the notice of
proposed rulemaking is finslized, should the Commissions

a. Issue special calls for information to the reporting mavkets to assess the size 5 2
contract’s deliverable supply;

b. Use the levels that are currently used by the exchanges; or

¢. Undertake an independent caleulation of deliverable supply without substantial
reHance on exchange estimates?

Delta believes that the Commission should retamn discretion to take the approach that is
administratively most efficient for cach commodity. Where data are readily available and
publiely available. the Commission should accept such data and permit the exchange to
challenge the conclusion. Where data is not publicly available, the exchange should be
required to demonstraie the reliability of data that it provides to the Comnussion for this
purpose.
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Table 5: Gpen Interest by Maturity and Trader Category ~ Annual Averages

Eutures Only

1-3 years i+ years Tatal -3 months $1Zmenths. 13 years 3+ yoars
Manfacturers ¥ .ER8 & 4Ty 53882 3T AN S TI0 Ta8s 24T
ther Cowmerdials 126 - 5,076 35440 1810 120 -
Producers ZA13 BGG 21 178 18578 o247 2454 &3% :
DealersiVarchants et Lt 142507 58,100 42 351 20621 £373 126,315
Commadity Swap Dealers A6 682 & a0 13332 6E584 TTEES G3300 <091 258637
Unelasstied Conmecials } 1,688 72 18,1017 16267 &8 1957 Té 24,304
K- Rggisiered &.530 3602 £54 738 14,581 29893 10418 778 Fisid 23774
Floor Brokersi liaders 6,320 praraity 5432 443 75,445 2L 8% 23563 78e 443 56039
Haedne Funds 16,542 Ti28 B340 an 30, TOE 1B072 B244 FATT 545 35,988
Tatat 179,495 $29.475 86,256 1,457 £14,423 B2 A2S 186,155 102210 19,488 580,278
Cortrneicial TEEAG e 2 443642 1997587 154 4G 86,588 12,713 4R 4TY
Mo Commnerciat 14 425 1,7 ¥4 79,731 [ABER 4% 745 15,8232 1,775 121,804
Noslorem - Swap Dealers £4,107 jEuk it 203 863 131342 11904 R e 10865 Sdp4as

Panet B: 2004
G-I months  3-12 months. -3 years 3+ years Totat Liff e 200} 8=3manths 312 months 1-3 years 3+ yoars Tote} Diff ws 2000
Manufacturers &1, 265 G.5%3% 582 1273 45004 D% 4543 11758 114874 1273 GH,8A8 %
Dtker Commerdals 2,031 k] - ] 2,360 ~54% 2438 4ag 38 3 5,882 -2a%
Fraducers 11,114 2827 ABE 1 14,503 ~53% 124G 3399 501 K 14,185 4%
Dealersferchants 18,364 535,459 25,048 PIBBY 172,432 4% BT T ag pi-kekle 13,879 HEHIS TE%
Cormemodity Swep Deaters 84,8512 802 55, M3 23,352 2HZ 025 §7% 1084538 145303 r5.ant 242840 ahe B4 FI
Unclassfed Sornenarcials 120 ez 2 - &51 -B% 125 553 3 - 713 s
Hon-iRegisiered 295 §,068 4,556 3241 3,188 T8N 271808 25532 5879 3,241 Frsen 129%
Flaar BrokersfTisders 16,134 2600 B Lan 2489 48,150 BY% 53512 SR A% GFAT 2480 1250146 128%
Hedge Funds 59,820 2 [ 3825 g8 550 158% 74,250 29117 1857 3,538 P15 A6 245%
Totaf 279,995 194,465 113,238 47,5358 £35,930 53% 433704 343.904 144,798 48,282 v, 609 &Y%
Pittye 2000 56 5% 2% T4 53% 5% T5% 2% TE2% 57%
Larmmasial TR3.71 45,757 0Z20 38310 461,008 21 P ERES 236 R1Y 147432 36,963 BRIAAG 42%
Nen-Commersial 95,282 47713 21T 8224 174,528 147% 175280 T oG 2tAed §.244) EAAREES FEE
HenComm+ Swap Deders 161,094 12h.a1d TS BEETE H55.067 5% 283805 252 39¢ 103,248 34,043 63558 1%
Panel £ 1008
G} months  3-12:momhs T-3.yeurs I ety Totai Ciff v5.2000 6.3 months 312 months 1.2 years 3+ ymars N ws 2000
Mapadacierers 21,59t 8,265 4518 8y 423 <At ZHATS 13089 5355 ki -3
Other Conparcels a5t 3 Eray B 1,404 TR 1500 AET 176 > ~F 2%
Praducers 13,233 24343 2088 : 183,168 ~24% R AT 253 &3 -
DeabsrsMerchiants Ri3,349 53,08 43,348 G844 202 BCE 1'% 147277 118308 62,212 14,635
Cormmodity Swag Dealers 126,353 135,101 128788 EERZE] 240,837 231 217358 343348 292,524 94,733
Undassitied Commarcials . - - . - -108% - - B - -
Man-Rogistered P4.541 41,741 23472 B0 147 880 2147 1L BZ 179 GBS 53 806G 1144 430925
Floor BrokersMaders paiE] 24407 i 1003 H.018 1%0% 1A ATE 147 703 10738 1,103 260,218
Hedigs Funds 125,056 145,722 T5.E9% 24,852 3712308 T115% 143590 #5229t 137,938 3834 610,134
Tetat AT1 B30 421,903 279,588 93,820 1,367 137 206 919,092 1.085.052 B82B7T 160,368 2,698, 285 AESY
3 ve, 2000 A 22 2245 el B8 S0R%: 28t% LB A51% TER% 3E5%

A Sodnmetcials 248,758 o037 t 53,600 BE5.9683 Ry 407 T4 351,404 FLINSH T LRcTR kb 165%
Al Kon-Commiprials 263,034 2118565 02 5 35511 AT1.174 TOE% G122 38R 201,476 0B3Y 1.349¢,278 1404%
HonSami + Swap Dealers 348 357 347 506 23062 83,785 TO11 4010 3¢R% FR9.64A3 93028 S84 316 145,545 el Py 534%

Narey: Fable % shows open interest in crude of futores and options. After averaging the long and short positions of every large tradey i sy given contract,
we add these esumates of open interest appropriately (e.g., for alt conunercial traders, or for all positions Jess than 3 months, ete.). We then compute annual
averages for each trader category and matority bucket in 2000 (Jubv-Dec), 2004 (Gan.-Dec ), and 2008 (Jan.-Aug.) Table §is comparable to Figures 5-6.
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