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June 29, 2011 

 

By Electronic Submission 

David A. Stawick 
Secretary 
Commodity Futures Trading Commission 
1155 21st Street, N.W. 
Washington, DC  20581 

Re: Effective Date For Swap Regulation (“Effective Dates”) 

 

Dear Mr. Stawick: 

We submit these comments on behalf of our clients, the Commodity Options and 
Agricultural Swaps Working Group (the “Working Group”) in response to the Commodity Futures 
Trading Commission’s (“Commission” or “CFTC”) June 17, 2011, Notice of Proposed Order 
regarding the effective date for swap regulation (the “Proposed Order”).1  The Working Group is 
comprised of diversified financial institutions and commercial companies that provide risk 
management products, including agricultural and other commodity options and swaps, to 
producers, processors, merchants handling, and users of physical commodities, or that use such 
transactions to hedge their commercial risk.2   

The Working Group supports the Commission’s effort to provide the market with legal 
certainty during the transition period and supports the Commission’s proposal, including the 
proposed relief for transactions in exempt and excluded commodities.  The Working Group 
understands that, although not stated explicitly in the Proposed Order, market participants may 
execute transactions in reliance upon one or a combination of the Commission’s rules, 
exemptions, interpretations and no-action relief, except with respect to enumerated agricultural 
commodity options, which must comply with the requirements of Rule 32.13(g).  Our 
understanding is consistent with the Commission’s long-standing position that its exemptions  

                                                 
1  Effective Date for Swap Regulation, 76 Fed. Reg. 35372 (June 17, 2011).   
2  The Working Group previously submitted a comment letter addressing this issue on June 6, 2011, and appreciates 
the Commission’s consideration of its suggestions. 
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and interpretations are not mutually exclusive.3  Clarifying that market participants can rely upon 
one or more rules, exemptions and other relief for transactions executed during the transition 
period will provide greater legal certainty and “ensure that current [market] practices are not 
unduly disrupted during the transition to the new regulatory regime.”4  We request that the 
Commission confirm in the final order that, except with respect to options on enumerated 
agricultural commodities, the Commission’s rules, policy statements, and exemptive and no-action 
relief are not mutually exclusive and, therefore, that market participants can rely on all that apply 
to a particular transaction. 

The Working Group also requests that the Commission clarify in the final exemptive order 
that the temporary exemption for transactions in exempt or excluded commodities applies equally 
to agricultural swaps in order for parties to continue entering into these transactions in conjunction 
with a line of business, or otherwise in reliance on Part 35 of the Commission’s regulations under 
the terms of the Proposed Order.5  As noted above, the Commission’s stated intent was to preserve 
the status quo with respect to the regulatory framework for transacting in swaps based on exempt, 
excluded or agricultural commodities, including to allow market participants to continue to rely on 
all applicable rules, exemptions and interpretations, such as the 1989 Swap Policy Statement, 
which includes the line of business provision.  In the Proposed Order, the Commission expressly 
made the line of business provision available for exempt and excluded commodity transactions, 
but did not reference agricultural commodities.6  As a result, questions have arisen regarding 
whether the line of business exemptive relief applies to agricultural swaps for the interim period.  
For this reason, the Working Group requests that the Commission clarify in its final order that the 
temporary exemption, including the line of business provision referenced in the Proposed Order, 
also applies to agricultural swaps.  This would be consistent with its proposal to regulate 

                                                 
3 See, e.g., Final Rule Issuing Part 35, 58 Fed. Reg. 5587 at n.9 (Jan. 22, 1993), noting the continued applicability 
of various exemptions to bilateral transactions (“The Commission has also recognized, as have others, that certain 
swap transactions may fall within the Act’s jurisdictional exclusions for forward contracts, or the so-called Treasury 
Amendment or within the Commission’s regulatory trade option exemption”); see also, e.g., Exemption for Bilateral 
Transactions, 65 Fed. Reg. 78030 (Dec. 13, 2000) (withdrawn following the CFMA) (“In proposing the rules, the 
Commission affirmed the continuing vitality of the exemptive relief that it had previously granted to transactions in 
the OTC market, including the part 35 exemption, the Policy Statement Concerning Swap Transactions (54 Fed. Reg. 
30694 (July 21, 1989)) (Swaps Policy Statement), the Statutory Interpretation Concerning Forward Transactions (55 
Fed. Reg. 39188 (Sept. 25, 1990)) (Energy Interpretation), and the Exemption for Certain Contracts Involving Energy 
Products (58 Fed. Reg. 21286 (April 20, 1993)) (Energy Exemption)”). 
4  See 76 Fed. Reg. at 35373. 
5  See Proposed Order at 35376. 
6  See id. 
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agricultural swaps like all other commodity swaps (a recommendation that the Working Group 
supports and for which it has submitted comments).7   

Please contact us if you have any questions about the Working Group’s comments.   

Respectfully submitted, 

 
  
Paul J. Pantano, Jr. 
Athena Eastwood 

 

Commodity Options and Agricultural Swaps Working Group: 
Barclays Capital 
Citigroup  
Commodity Markets Council 
Credit Suisse Securities (USA) LLC 
Gavilon, LLC 
GROWMARK, Inc.  
INTL FCStone Inc. 
JPMorgan Chase & Co. 
Morgan Stanley 
Wells Fargo & Co. 

cc: Honorable Gary Gensler, Chairman 
Honorable Michael Dunn, Commissioner 
Honorable Jill E. Sommers, Commissioner 
Honorable Bart Chilton, Commissioner 
Honorable Scott O’Malia, Commissioner 
Daniel Berkovitz, General Counsel 
Donald Heitman, Senior Special Counsel 
Ryne Miller, Attorney Advisor 

                                                 
7  In its proposed rule regarding commodity options and agricultural swaps, the Commission proposed to treat all 
commodity swaps on an equivalent basis.  See 76 Fed. Reg. 6095, 6013 (Feb. 3, 2011) (“permitting agricultural swaps 
to trade under the same terms and conditions as other swaps should provide greater certainty and stability to existing 
and emerging markets so that financial innovation and market development can proceed in an effective and 
competitive manner.  Treating all swaps, including agricultural swaps, in a consistent manner should provide greater 
certainty to markets.”). 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


